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Hockey, long recognized as the most bruising among all modern 
sports, now has its feminine counterpart. Girls’ hockey probably 
would have been labelled “improper™ by yesterday's generation. 


Modern school laboratories are as safe as science and educational 
means can make them, but here too the human quotient is incal- 
culable. Carelessness, usually that of someone else, always plays a 
tragic role. 
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Although hardly to be labelled as one of the dangerous sports, 
ice-skating has always embodied certain hazards, known to young 


and old alike 


S rFRENUOUS activity of 


young people in schools today 


quite naturally leads toaccidents. 

While the protection of Acci- 
dent Insurance has for many 
vears been available to parents, 
it is only recently that an identi- 
cal need on the part of their 
( hildre n has bec n recognized. By 
lowering the age limit on a 
standard Accident Insurance 
policy, The Travelers has made 
available, for children from age 











14 up, the same guaranteed pro- 
tection enjoyed by adukts sinc 
the company pioneered in the 
writing of Accident Insurance 
seventy-five years ago. 

Foresighted parents of today’ 
school children can now protec 
their own incomes and bank ac 
counts against the unforeseed 
eventuality of accident. 

Ask any Travelers office abou 
the WS Accident polic y fa 


students. 


THE TRAVELERS 





WATT GHtLAt TL 


CONNECTICUT 











AMERICAN Bar ASSOCIATION JOURNAL 








TABLE OF CONTENTS 


Page 


House of Delegates’ Mid-Winter Meeting. . . 
First Session 
Second Session 
Third Session 
Fourth Session 
Hon. Frank Murphy, New Supreme Court 
Justice 
HENRY 
Hon. Robert H. Jackson, New Attorney Gen- 
eral 
Hon. Francis Biddle, New Solicitor General. 
Notes on the Mid-Winter Meeting 
CHARLES B. STEPHENS 
Federal Administrative Law Bill 
O. R. McGuIre 
Report of Committee on Legal Service 
Bureaus 
Sketches and Portraits of Nominees........ 
The Courts and American Democracy 
Hon. Orte L. PHILLIPS 
London Letter 
Is Prison Management a Career ? 
SANFORD BATES 
The Achievements of the American Bar As- 
sociation (Continued ) 
Max RapDIn 


Contempt by Publication 
Harry GRAHAM BALTER 
Junior Bar Notes 
Editorials 
Medical Plans for Low Income Groups... . 
Dr. Morris FisHBEIN 
Investigating the Law of Arrest 
Sam Bass WARNER 
Meeting of Association of /.erican Law 
Schools 
115 Woman and the Law 
123 L. T. S. 
Current Legal Literature 
124 Review of Recent Supreme Court Decisions. 167 
One Hundred and Fiftieth Anniversary of 
First Session of Supreme Court 
125 First Amendment to Federal Rules 
127 Decisions on the Federal Rules 
130 Legal Ethics and Professionai Discipline.... 185 
Hon. HerscHet W. ARANT 
132 Notice of Elections for State Delegates 
134 Housing in Russia: a Book Review 
ArtTHuR M. Brown 
Washington Letter 
Dean Landis Hears Bridges Deportation Case 194 
News of the Bar Associations 192, 196 











ST RESPONSIBILITY 


To every lawyer with a corporation client there is one 


THE CORPORATION TRUST COMBAMNT 
@ T CORPORATION! SYSTEM 


sue 


AND ASSOCtATED COMPANIES 


Albany. N. Y.. 158 State Sout Kansas City. 926 Grand Avenue 
Atlanta. 57 Forsyth St.. N Los Angeles. 510 S. Spring .St. 
Baltimore. Md.. 10 Light Street Minneapolis. 409 Second Ave. 8. 

Post Office Square New York. N. Y.. 120 Broadway 

J t Philadelphia 8. Broad St. 

Pittsburgh, 535 Smithfield St. 

Portiand. Me.. 57 Exchange St. 








fee — Street 
old Street 
30 ‘De ver Green 


Jersey City. 15 Exchange Place Wilmington. 100 West 10th St. 


responsibility more needful of great care than almost 
any other in his practice: preservation of the client’s 
corporate status in any state in which it does business 
as a corporation. 

The wording of the company’s contracts, the terms 
of its undertakings, its preparedness for possible liti- 
gation—such tasks of the lawyer for his client count 
but little if when trouble comes the company is found 
to have had no authority to do business in the state as 
a corporation ! 

Statutory representation of your client—in the state 
of incorporation, if organized in a state other than 
your own, or in the state in which it is qualified to do 
business as a foreign corporation—such statutory rep- 
resentation by The Corporation Trust Company, C T 
Corporation System and associated companies, makes 
it easy for you to maintain for your client a clean, 
clear corporate status at all times. 
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Words, even those that might not seem a likely subject of judicial con- 


struction, have been the turning point in thousands of cases. 


“A word is not a crystal, transparent and unchanged, 
it is the skin of a living thought and may vary greatly 
in color and content according to the circumstances 
and the time in which it is used.” 


—Justice Holmes 


In Towne v. Eisner, 245 U.S. 418, 38 Sup.Ct. 158, 
62 L.Ed. 372. 


Ask for full details including sample pages and attractive terms 
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HOUSE OF DELEGATES’ MID-WINTER MEETING 





Large Attendance to Consider Important Program of Business—Docket Cleared Except for a 
Relatively Few Items—-Membership of Association at Highest Point on Record—Rapid Expan- 
sion of Activities Puts Heavy Strain on Financial Structure—Unauthorized Practice Commit- 
tee Reports—Administrative Law and Judicial Review—Legal Aid for the Poor—Needs of 
Low Income Group Considered—Patent Law Section has Long List of Recommendations— 
International Law Problems—Bombing of Food Ships—Study of Legal Questions Common to 
all the Americas—Civil Rights—Objection to Singling Out Anti-Communist Demonstrations 
for Attention—Compulsory Flag Salute Laws—Vote Frauds in Elections for National Offices 
—Proposals for Federal Law—House Appears to Fear Federal Interference in City Affairs 
—Jacob M. Lashly of Missouri Nominated for President of the Association 





HE House of Delegates is the policy-making body 

of the American Bar Association and the accred- 

ited representative of the organized bar of the 
United States. The mid-winter meeting of the House 
held at Chicago on January 8 and 9, 1940, was a model 
of deliberation and action. One hundred and forty-eight 
delegates came from all parts of the country—Cali- 
fornia and Maine and Florida and Texas, east, west, 
north, and south, to give thought to the problems that 
are engaging the interest of lawyers, and plan their so- 
lution. Much was attempted at this meeting, and much 
was accomplished. All was done in the spirit of fairness 
and friendliness that characterizes men who are work- 
ing for others, not for themselves. The members of 
the House of Delegates plainly realize that they have 
a high duty to perform: they are trustees for the legal 
profession. 

The first session opened in the ball-room of the Edge- 
water Beach Hotel on Monday, January 8, at ten 
o'clock. But there had already been two strenuous 
days of Committee and Board work. Members of the 
Board of Governors and chairmen of committees be- 
gan work on Saturday. The results of their labors ap- 
peared in the reports they made to the House of Dele- 
gates on Monday and Tuesday. 

To the regret of the whole House, Chairman Thomas 
B. Gay was prevented by illness from attending, and 
President Charles A. Beardsley took the chair, as in- 
deed the Association’s constitution provides. The presi- 
dent began by outlining the agenda for the meeting. 
The order of business had been printed, with several 
committee reports, ready for the use of the members, 
and some additional reports were mimeographed just 
before the meeting opened, or even during the first 
sessions. Announcement was made that on February | 
in the Supreme Court there will be a commemoration 
of the one hundred and fiftieth anniversary of the 
court’s first session. Mr. Beardsley urged every dele- 
gate to carry back home the news of what the Ameri- 
can Bar Association is doing for the bar and the public. 
He announced an all-time high of 32,221 members. 

Chairman Joseph W. Henderson of the Budget Com- 
mittee reported on the financial conditions of the Asso- 
ciation. There is an annual income of $245,000, but 
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new or increased appropriations are being pressed for 
constantly, and additional funds are urgently needed. 

Chairman Chauncey E. Wheeler of the Committee on 
Rules and Calendar reported no recommendations for 
change, but stated a real difficulty in making up the 
calendar for meetings of the House. Several proposi- 
tions advanced by sections or committees in San Pre 
cisco were not reached for discussion and action, and 
they had to go over to this mid-winter meeting. This 
was partly due to the fact that many sections and com- 
mittees meet at the time of the annual convention, and 
their reports are necessarily drafted at the last moment, 
thus going to the foot of the House’s calendar. Mr. 
Wheeler suggested that there might be a division of 
reports by their character, and those of a long-term 
nature might go to the mid-winter meeting. 

Secretary Harry S. Knight presented the report of 
the Board of Governors. One of the most important 
items was a carefully-safeguarded permission for the 
Committee on Labor, Employment and Social Security 
to put at the disposal of a congressional committee the 
results of our committee’s studies. The Board author- 
ized the Junior Bar Conference to accept a grant of 
$2500 from the Pollak Foundation for surveys on legal 
aid, personal finance, and small claims projects. Other 
Board action will be reported later in this account of 
the proceedings of the House. 

Chairman Edwin M. Otterbourg for the Unauthor- 
ized Practice Committee recommended two points of 
policy: first, not to intervene in or promote suits where 
no general public interest is involved; second, to en- 
deavor to secure the cooperation of lay agencies in pre- 
venting unauthorized practices. Considerable interest 
was shown in this report, and the debate was joined 
in by several members. There seemed to be no differ- 
ence of opinion on the final result, which was the ac- 
ceptance of the committee’s recommendations. 

Chairman O. R. McGuire explained the status of 
the “Logan bill,” and urged attention to i*. A full re- 
port is printed elsewhere in this number of the Jour- 
NAL. Other matters pending before the committee, Mr. 
McGuire said, were being deferred until this adminis- 
trative law matter should be settled. 

Chairman Harrison-Tweed of the Legal Aid Com- 
mittee had a very attentive audience for his report. 
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While much has been done in the way of legal aid for 
the poor, still more remains to be done. Every large 
community should have a legal aid organization, and 
steps should be taken to bring it to the notice of those 
who need it. The committee asked for a paid assistant 
to promote this work throughout the country. The 
House reluctantly refused this request: first, by reason 
ot shortness of funds; and second, because the Associa- 
tion almost always relies on volunteer service. Apart 
from this, there was enthusiastic support of the com- 
mitiee’s large program for better, and better-known, 
service. 

“Legal Clinics” are a different thing, but they are 
readily confused with “Legal Aid,” and they suggest 
the doctor’s clinic, which is not quite the same. The 
Committee on Legal Clinics therefore asked to have its 
name changed to “Committee on Legal Service Bu- 
reaus.” This also is tentative, but the opinion of those 
who spoke on this committee’s work seemed to veer 
away from the experimental so-called “neighborhood 
law office” and towards the “lawyers’ reference list.” 
The committee’s report is given elsewhere in this 
number. 

“Bar Association Rosters,” which brought on a lively 
contest at San Francisco, with the Committee on Law 
Lists and the Committee on Professional Ethics par- 
ticipating, were now put over to the September, 1940, 
meeting of the House. 

A long list of recommendations of the Section of 
Patent, Trade-Mark and Copyright Law was next 
taken up. The action of the House on each one is 
given elsewhere in this number. They dealt, favorably 
or unfavorably, with subjects ranging from the creation 
of a single court of patent appeals through compulsory 
licensing to the renewal of the copyright of “Rock-a- 
Bye, Baby.” 

International Law occasioned the longest series of 
debates of the whole meeting. Bombing of food-ships, 
which was a controversial matter at San Francisco, re- 
appeared as a subject of debate at this latest meeting. 
It was laid on the table, after much discussion. The 
protection of fisheries (an acute problem on the Pacific 
coast) was argued. The House approved most of the 
Section’s recommendations: a full account of this is 
given elsewhere in this number. 

Chairman Paul F. Hannah reported briefly for the 
Junior Bar Conference, which has an inspiring pro- 
gram, including public information, aid to the small 
litigant, cooperation with the American Law Institute, 
legislative drafting bureaus, relations between Bar As- 
sociation and law students, and membership promotion. 

The sharpest clash of opinion came on the report of 
the Committee on Bill of Rights. Chairman Grenville 
Clark reported the committee’s redraft of the resolution 
creating it, and this was finally adopted without a divi- 
sion, although it was first subjected to a rather hot fire 
from delegates who were really aiming at something 
else that the committee was proposing. Mr. Clark ex- 
plained the committee’s request for leave to issue a 
public statement condemning anti-communist demon- 
strations in places named in the report. Delegates from 
the States named were stirred up by this, and they 
voiced an objection to being singled out by name, more 
or less on hearsay, when graver disturbances were 
overlooked. In particular, some delegates deprecated 
making a special case for communists and leaving labor 
racketeers untouched. These speakers expressed them- 
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selves as favoring a general statement, attacking all 
violations of civil rights. The chairman said that this 
would be futile; we must attack particular violations. 
Upon this issue, thus clearly defined, the House voted, 
and the decision was to refer the statement back to the 
committee for revision. No division was called for, but 
the majority on viva voce vote seemed fairly large. 

Later on, the Bill of Rights Committee came under 
fire again, on its request for leave to intervene in the 
compulsory flag salute cases, in Massachusetts and 
Pennsylvania. This was the subject, carried over from 
San Franciseo, which had led Robert Carey of New 
Jersey to oppose the whole report of the committee. 
Bernard J. Myers of Pennsylvania now joined Mr. 
Carey in the attack. A motion to disapprove the “flag 
salute” part of the committee’s report was lost by the 
very close margin of 53 to 51. There was no motion 
to approve the report. The situation created by these 
proceedings is set out elsewhere in this number. 

The last strong difference of opinion in the House 
developed over a recommendation of the Criminal Law 
Section. Some offenses against election laws are fed- 
eral offenses, where federal officers are among those 
voted for in the election, but some great frauds are not 
within the federal statute. The section proposed to close 
up this gap. A considerable controversy thereupon de- 
veloped, the principal speakers pro and con being Chair- 
man James J. Robinson and John T. Barker of Mis- 
souri. The result was a re-reference to the section, the 
vote being 57 to 50. : 

Chairman Raymer F. Maguire told the House that 
the Section of Bar Organization Activities was “liter- 
ally taking the American Bar Association to the vari- 
ous parts of the country.” Extracts from the section’s 
report will be found elsewhere in this number. 

Chairman Charles E. Dunbar, Jr., gave a short ac- 
count of the work of the Section of Legal Education 
and Admission to the Bar. The House learned with 
regret that Will Shafroth, whose services to the Ameri- 
can Bar Association in many fields have been so valu- 
able, has been appointed division chief in the new Ad- 
ministrative Office for the United States Courts, which 
work will keep him in Washington. 

Chairman Morris B. Mitchell of the Ways and Means 
Committee told of the committee’s difficulties, and so- 
licited the aid of every member. 

The secretary then reported the 
Delegates in nominating officers of 
full list is given elsewhere. 

The House adjourned at the noon hour on Tuesday, 
after four full and strenuous sessions. The despatch 
of business was much aided by the advance considera- 
tion given to section and committee recommendations 
by the Board of Governors and the appropriate com- 
mittee of the House itself. President Beardsley is the 
ideal chairman—fair, business-like, and good-natured. 
He succeeded in getting the business of the House 
done, and kept all the delegates on good terms with 
one another. 

This was strictly a business meeting. There were no 
social affairs, except such as naturally happen when 
you get together a hundred and fifty good fellows, who 
must breakfast, lunch, and dine, in order to keep go- 
ing. 

On Monday evening the Board of Governors met 
with section and committee chairmen to make plans for 
the Philadelphia meeting in September. 
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First Session—President Beards- 

ley in the Chair—Figures Given 

on Membership and Finances 

—Status of Administrative Law 

Bill-_Legal Aid: How to Make 

It More General, More Effective, 
and Better Known 


HE House of Delegates begins its session with 145 
| eeeoate answering the roll-call. The President 

sketches the main heads of business before the 
House. Every Delegate is asked to consider himself a 
public relations representative of the American Bar As- 
sociation in his own community. The Chairman of the 
Budget Committee makes the financial situation clear 
and asks for help. The Board of Governors reports on 
many varied subjects. The Unauthorized Practice Com- 
mittee declares two important points of policy. The 
status of the “Logan Bill” in Congress, for court review 
of administrative decisions, is told by the Committee on 
Administrative Law. The importance of Legal Aid 
work is stressed, and its extension urged. The Public 
Defender is recognized. Those in need of legal aid, 
several members point out, should be told where and 


how to get it. 


HE first session of the seventh meeting of the 
House of Delegates of the American Bar Associa- 
tion was called to order in the Edgewater Beach 
Hotel, Chicago, Illinois, at 10 A. M., on Monday, 
January 8, 1940, by Charles A. Beardsley, President 
of the Association. Mr. Beardsley, who presided at all 
the sessions, announced that the Chairman of the House, 
Thomas B. Gay of Virginia, was unable to be present 
because of illness. After roll-call, at which 148 mem- 
bers responded present, the record of the July 1939 
meeting at San Francisco was approved. Before taking 
up consideration of business, the House, upon motion 
of John M. Slaton of Georgia, instructed the Secretary 
to send a telegram to Mr. Gay, expressing the sincere 
regret of the House that he was unable to be present 
and extending to him best wishes for a speedy recovery 
from his illness 
The report of the Committee on Credentials, sub- 
mitted by its Chairman, Morris B. Mitchell of Minne- 
sota, was ordered received and filed. 


President Beardsley Outlines Program for the 
Meeting 


President Beardsley, in compliance with the rules of 
the House, then stated that the business to be brought 
up for consideration would be as listed in the printed 
calendar previously mailed to the members and any 
additional business properly coming before the House 
under the constitution and by-laws and its own rules. 
Before taking up the matters on the printed calendar 
the President directed attention to the existence of a 
committee of the Association in Washington, D. C., of 
which former Secretary William P. McCracken is chair- 





man, appointed to assist members in the presentation of 
matters to Congress or government departments. He 
also reported that arrangements had been practically 
completed for the commemoration on Feb. 1 of the 
one hundred and fiftieth anniversary of the first session 
of the Supreme Court of the United States and that 
there would be an address to the Court by the Presi- 
dent of the American Bar Association and a response 
by the Chief Justice. 

Attention was called to the problems of the various 
sections of the Association and reference made to the 
conference of the section chairmen held in Chicago on 
Oct. 21 and 22, which has previously been reported 
in the JouRNAL. The matter of public relations was 
emphasized by the President’s admonition to the mem- 
bers to carry back heme the message as to what the 
American Bar Association is seeking to do in the pro 
fessional and public interest. 





PRESIDENT BEARDSLEY ASKS DELE- 
GATES TO SPREAD GOSPEL OF BAR 
ASSOCIATION ACTIVITIES 


“You have an opportunity when you go back 
home to carry the message of the American Bar 
Association to your respective organizations. 

“T want to give you an illustration of a means 
of discharging that responsibility and taking ad- 
vantage of that opportunity. Without permission 
I will mention names. In September of this year 
I attended the annual meeting of the Colorado 
Bar Association in Colorado Springs, and at that 
meeting there was a place on the program for a 
report of the delegates of that Association to the 
American Bar Association. There were two re- 
ports. They were carefully prepared, they were 
given in an interesting manner, and they were 
very well received and made an excellent impres- 
sion upon the members of the Bar there present. 

“T desire to suggest to the delegates who are 
here representing Bar Associations and other or- 
ganizations that making reports of that kind is 
the least they can do in the matter of advancing 
the interests of the American Bar Association in 
public relations matters.” 
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Emphasizes Duty of Bar to Deal with Problem of 
Low-Cost Legal Service 


Mr. Beardsley placed particular emphasis :1pon the 
problem presented by the current movement for legal 
service bureaus and legal clinics, calling attention to 
an article appearing on the first page of the United 
States News of Nov. 30, 1939, which predicted that 
at the next session of Congress there would be pre- 
sented a proposal that the government provide free 
legal service for people of limited means. In urging 
that the bar deal with the problem rather than the gov- 
ernment, Mr. Beardsley said: 

“We cannot have legal service provided for the Ameri- 
can people by the national government and maintain the 
independence of the legal profession, and the independence 
of the legal profession is essential to the existence of a 
free people.” 

Reference was also made to certain economies in 
expenditures effected by reduction in the size of the 
annual report and in the substantial reduction in the 
size of the official family. Applause greeted the an- 
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nouncement that the Association’s membership has 
reached an all-time high of 32,221 members, but the 
President cautioned that we should not stop short ot 
enlisting support of all lawyers of the country. 


Budget Chairman Henderson Talks Plainly of 
Finances 


In the absence of John H. Voorhees, Treasurer of 
the Association, who was also prevented from attend- 
ing because of illness, the President requested Joseph 
W. Henderson, of Pennsylvania, chairman of the bud- 
get committee of the Board of Governors, to report on 
the financial condition of the Association. In a terse 
and informative report, Mr. Henderson pointed out 
that the work of the Association has grown tre- 
mendously but that the revenue has not kept pace with 
the demands of the many committees and sections. He 
estimated the total annual income of the Association at 
$245,000 and stated that appropriations had been made 
to the amount of $247,000. His committee, he reported, 
was confronted with many requests for additional ap- 
propriations. “It is therefore essential,” he said, “to 
raise additional funds through sustaining memberships 
or otherwise, to finance the further demands of the 
committees and sections.” The report was received and 
filed. 

Chauncey E. Wheeler, of Rhode Island, chairman of 
the Committee on Rules and Calendar, reported that 
no proposals to amend the constitution or by-laws of 
the Association or the rules of the House were pending, 
which report was received with applause. He stated 
further, however, that an additional phase of the com- 
mittee’s work related to the preparation of the calendar 
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CHAIRMAN HENDERSON OF THE BUD- 
GET COMMITTEE SUMMARIZES 
THE PROBLEM 


“The work of the Association has grown tre- 
mendously; thereby the overhead has likewise 
increased. Sections and committees have increased, 
but the money is more or less stationary. There- 
fore your budget committee is required either to 
reduce certain established work or to spread the 
moneys rather thinly over all the work that is 
being done, or that you increase the moneys of 
the Association in various manners, which we will 
suggest later.” 








for meetings of the House. Attention was called to the 
difficulty of obtaining consideration of all section rec- 
ommendations at the annual meeting and he pledged the 
efforts of his committee to avoid this situation so far 
as possible at the next annual meeting in Philadelphia. 
“The committee recognizes,” Mr. Wheeler stated, “that 
matters which have been worked upon by the sections and 
which require attention, should be acted upon and should 
be acted upon promptly, but the problem is not easy of solu- 
tion and it may be desirable that matters of long-term 
policy, which are not of an emergency nature, should go 
over to the midwinter meeting of the House.” 
Report of Board of Governors Indicates Stand on 
Many Important Questions 


Secretary Knight presented the report of the Board 
of Governors to the House concerning its action since 
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CHAIRMAN WHEELER OF THE COM- 
MITTEE ON RULES AND CALENDAR 
OUTLINES PROCEDURE 


“We have no proposals for further amendment 
of the constitution or by-laws or rules of the 
House at this time (Applause). I think this is 
the first occasion when that has been true. There 
are no such proposals under consideration by the 
committee at the moment.” 

“As the President has said, the sections meet 
during the period of the annual meeting. They 
make their recommendations then. The recom- 
mendations must come before the House to be 
acted upon. They necessarily go to the foot of 
the calendar because they are not ready earlier. 
They may not be ready for consideration before 
Thursday or Friday of the annual meeting. At 
that time, with the crowded condition of the cal- 
endar, people necessarily or frequently say, “Well, 
let’s put off this matter or that matter until the 
mid-winter meeting.’ 

“In some cases, experience has shdwn that that 
is a good thing. But, on the other hand, there are 
matters of an emergency nature; there are mat- 
ters not of an emergency nature but which should 
be acted upon at the time. It seems to us that 
we ought to do everything possible, in cooperation 
with the chairmen of the sections, in connection 
with the arrangement of the calendar, to see that 
such matters are acted upon. But, as to matters 
of long-term policy, we feel that it might be de- 
sirable that they should go over to the mid-winter 
meetings of the House. 

“IT say that we are going to work on the prob- 
lem, but since you know how serious it is, we hope 
that we will have your sympathetic cooperation 
in connection with that calendar in Philadelphia.” 











based, but that the committee should be free to develop 
further recommendations. The committee was cautioned 
that any recommendations of the Association for the 
amendment of the National Labor Reiations Act should 
not be submitted at a time or under circumstances 
which would give such recommendations the character 
of evidence supporting charges against the National 
Labor Relations Board. 

Continuing the report, the secretary advised that the 
Board of Governors had designated President Beards- 
ley as delegate at the bicentennial celebration of the 
University of Pennsylvania in September, 1940. Pur- 











the last annual meeting. In addition to numerous ad- 
ministrative matters, he reported that the board had 
approved a resolution of the Council of the Section of 
Legal Education and Admissions to the Bar authorizing 
the council to impose a charge of $100, plus traveling 
expenses of the inspector, for each inspection of law 
schools which have not been approved by the council. 
The request of the Public Utility Law Section that the 
report of its committee as to the application of labor 
laws to public utilities be referred to the Association’s 
Committee on Labor, Employment and Social Security, 
was approved by the board. By mail vote, the board, 
on Sept. 30, 1939, authorized the Committee on Labor, 
Employment and Social Security to make available to 
the Committee of the House of Representatives of the 
United States the results of the Association commit- 
tee’s studies as to legislation, which are still in progress, 
but directed the Association committee not to concern 
itself with the investigation of the National Labor Rela- 
tions Board as such, or take up anything which would 
or might be construed as aiding or abetting destructive 
criticism of the board. Instructions to the committee 
further declared the policy that the Association should 
adhere substantially to the progressive point of view 
stated in the report of the committee to the House of 
Delegates at the January, 1939, meeting, on which re- 
port the recommendations adopted by the House were 





POLICY ON INVESTIGATION OF 
N. L. R. B. and N. L. R. A. 


On September 30, 1939, the Board of Govern- 
ors by a mail vote authorized the Labor Commit- 
tee, with relation to the investigation of the Na- 
tional Labor Relations Board and the National 
Labor Relations Act, by a committee of Congress, 
to act as particularly outlined in the following 
paragraphs : 

“(1) That the Association’s attitude should be 
substantially to the effect that, if requested by the 
House Committee, the Association will make 
available to the House Committee the results of 
the Association’s Committee studies as to legisla- 
tion, which are still in progress. 

“(2) That the Association should not concern 
itself with the investigation of the Board as such, 
or take part in anything which would or might be 
construed as aiding or abetting destructive crit- 
icism of the Board; ard so should not undertake 
to make lawyers or research men available to 
Counsel for the House ‘Committee, or furnish him 
with memoranda in aid of the investigation of the 
Board and its personnel. 

(3) That the Association should adhere sub- 
stantially and tenaciously to the progressive point 
of view stated in the report of the Association’s 
Committee to the House of Delegates last Jan- 
uary, on which report the recommendations 
adopted by the House of Delegates were based. 

“(4) That the Association’s Committee should 
not be limited by the recommendations adopted 
last January, but should be free to develop further 
recommendations, for consideration by the House 
of Delegates in January or, if necessary, by the 
Board of Governors meanwhile. 

“(5) That the Association’s recommendations 
for amendments of the Act should not be submit- 
ted at a time or under circumstances which would 
give such recommendations the character of evi- 
dence supporting charges against the N. L. R. B. 

“(6) That in view of the potential importance 
and significance of these hearings in the field of 
administrative and statute law affecting labor rela- 
tions, the Association’s Committee keep in as close 
touch as practicable with the House Committee, 
its General Counsel, and the hearings, etc., anc 
keep in mind the possibility that the developments 
may be such as to make advisable the recom- 
mendation of other or different courses of action, 
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suant to a request from the American Documentation 
Institute, John T. Vance, librarian of the law library 
of Congress, was nominated to represent the American 
Bar Association in that institute. The board approved 
the interim action of the Administration Committee in 
authorizing Errett G. Smith, of Washington, D. C., 
to furnish, on request, to members of the Association 
such documents and government publications as are 
available, at cost plus a service charge of one dollar. 
Upon recommendation of the budget committee, the 
Board of Governors granted the request of the Section 
of International and Comparative Law that, pending 
amendment to its by-laws establishing section dues, the 
section be granted permission to ask for voluntary con- 
tributions from its members, such contributions not to 
exceed two dollars per member. 

In considering an informative report of the activities 
of the Committee on Law Lists the board adopted a 
resolution approving the program of the committee and 
its continuance, and authorizing the committee to pro- 
ceec in its usual form of sending out notices to appli- 
cants for approval this year. 


Bill of Rights and “Flag Salute Cases” 


By resolution it was declared to be the sentiment of 
the board that in the event request is made by the 
Committee on Bill of Rights for permission to intervene 
as friend of the court in the cases commonly known as 
the “Flag Salute Cases,” such permission should be 
granted. The board also declared, as a matter of policy, 
its belief that the Section of Legal Education and Ad- 
missions to the Bar should be furnished with an adviser, 
the terms and conditions of his employment to be deter- 
mined by the budget committee. The board authorized 
the Junior Bar Conference to accept a grant of $2,500 
from the Pollak Foundation of Newton, Massachusetts, 
the funds to be used by the Conference primarily in 
carrying on its surveys on legal aid and personal finance 
conditions and to carry out the work of its Committee 
on Aid of the Small Litigant. 

Certain proposed amendments to the by-laws of the 
Section of Patent, Trade-Mark and Copyright Law and 
the Section of Real Property, Probate and Trust Law 





RESOLUTION ON 
PRACTICE COMMITTEE’S POLICY, 
AMENDED AND ADOPTED 


RESOLVED that the policy adopted by the 
Standing Committee on Unauthorized Practice of 
the Law of declining on behalf of the Association 
to intervene as amicus curiae in litigations 
brought by local bar associations, except in un- 
usual cases, but of endeavoring, through full dis- 
cussion of unauthorized practice problems, to 
secure, wherever possible, the cooperation of 
national associations of laymen in the acceptance 
of principles relating thereto, be approved. 


PRINCIPLES ANNOUNCED BY 
COMMITTEE 


UNAUTHORIZED 


“1. No prosecution of any form of unauthor- 
ized practice should be undertaken by a bar 
committee unless it can clearly shown that | 
such practice in the given case is resulting in | 
injury to the public. 

“2. No proceeding should be instituted based 
solely on the economic interest of the bar.” 





be 





were reported as approved by the board and were re- 
ferred by the President to the Committee on Rules and 
Calendar as required by the rules of the House. Mr. 
Knight concluded his presentation of the board’s report 
by saying that the board had also considered the several 
reports of committees and sections which would be 
presented to the House and that its action thereon 
would be stated at the time such reports were presented. 
Upon motion by Chauncey E. Wheeler of Rhode 
Island the report of the Board of Governors was ac- 
cepted and approved by the House. 

The next order of business was the offering of reso- 
lutions for reféfence to the Committee on Draft. James 
J. Robinson of Indiana, chairman of the Section of 
Criminal Law, filed a resolution pertaining to the re- 
vision of the federal election laws. Judge James W. 
McClendon of Texas, vice-chairman of the Section of 
Judicial Administration, presented a resolution request- 
ing authorization to conduct a survey with regard to 
the recommendations of his section, which were adopted 
by the House at its meeting in Cleveland in 1938. The 
action of the House upon these resolutions is reported 
later in connection with its fourth and final session. 

Unauthorized Practice: Committee Declares Two 
Important Points of Policy 

Edwin M. Otterbourg of New York, chairman of the 
Committee on Unauthorized Practice of the Law, pre- 
sented the report of his committee. The report declared 
that the unauthorized practice of law endangers the 
public and interferes with the administration of justice. 


ol 








STATUS OF ADMINISTRATIVE LAW 
BILL WHICH WAS APPROVED BY 
THE ASSOCIATION A YEAR AGO, 

AS REPORTED BY CHAIRMAN 
O. R. McGUIRE 


“The bill is on the calendar and will probably 
be reached today [ Jan. 8, 1940]. It is expected, 
of course, that when it is reached the opposition 
forces will object. When the call of the calendar 
is completed it is expected that a motion will 
be entered to make that bill the unfinished bill 
before the Senate. That will probably be done 
today. If it is, the debate will be on this afternoon 
and probably until the bill is either passed or 
defeated.” 

* * so 

“What will be the outcome of this fight no one 
can tell at the moment. I was told by a very able 
Senator, the chairman of a very important com- 
mittee, that the fight on this bill will probably be 
as bitter and as fierce as the fight over the court 
bill. Of course, we do not know. The opposition 
may fold up, but I somehow doubt it. But 
whether it passes or not is going to depend upon 
the men and women and business organizations 
and labor organizations in the several states, be- 
cause the government bureaucracy is tremend- 
ously strong and you cannot disparage its strength 
or its power. I do not mean to charge that these 
men have any ulterior motive. I do not mean 
to say that they hold to the view that you have 
a more efficient government if you give the au- 
thority to them free from all supervision or a mini- 
mum of supervision review on the law in the 
courts.” 























It urged particularly that 


Committee on Lay Adjust- 
ers was reported, and it was 
stated that contact has been 
made with other organiza- 


tions, such as the national 
representatives of real estate 
brokers and _ real estate 
boards. TI ommittee 


ie 

pointed out, however, that 
its work involves, primarily, 
cooperation with and assist- 
ance to some 430 state and 
local committees on unau- 
thorized practice, and that 
its policy is to endeavor to 
assist and guide these local 
committees without inter 
vening or participating in 
local litigation, except in 


unusual cases pon mo 
tion of the committee chair- 
man, the House thereupon 
adopted a resolution ap- 
proving the policy of the 
committee declining to in- 
tervene as amicus curiae in 


litigation brought by local 
bar associations except in 


unusual cases, but of en- 
deavoring, through full dis- 
cussion ol unauthorized 
practice problems, to secure 
wherever possible the co 
operation of national asso- 
ciations of laymen in the 
acceptance of principles re- 


lating theret 


Administrative Decisions 
and Court Reviews 


) R Met e of \ if 
ginia, chairman of the Com 
mittee on Administrative 
Law, presented a brief oral 
report reciting what has 
happened to the bill on that 
subject which was approved 
by the House at its meeting 
in Chicago in January, 
1939. Certain changes in 
draftsmanship, proposed by 


members of Congress, were 
agreed to, said Mr. Mc- 
Guire, and the Federal 
Trade Commission was in- 
cluded in those agencies 
exempted from the opera- 
tion of the bill. The mem 
bers of the House were ad 
vised of the difficulties which 
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classes of indi- 
viduals who, it is believed, should have unbiased legal 
protection are: creditors who have forwarded claims, 
testators and donors of trusts, those who have casualty 
claims to adjust, and those participating in real estate 
transactions. Cooperation from the trust division of the 
American Bankers Association, the 
tion of Life Underwriters, and the National Conference 


among 


resulted from the death of Senator Logan, who had been 
interested in the bill for some years and who was 


expected to handle it before the Senate. Eventually the 


bill, as amended, was approved by the judiciary commit- 

tees of both the Senate and House, and action thereon 

was expected by Chairman McGuire on the very day on 

which he was reporting to the House of Delegates. 
(Continued on page 108) 
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HONORABLE FRANK MURPHY 
Associate Justice of the Supreme Court of the United States 




















THE NEW SUPREME COURT JUDGE: AN APPRAISAL 





By Henry M. Bates 
Dean Emeritus, Law School, University of Michigan 


RANK MURPHY cannot be adequately charac- 
F terized in a paragraph or even in a short article. 

This is not to say that he is a man of mystery, for 
most of his life has been lived under the white-light of 
intensive publicity. Though something of a mystic, he 
has never concealed his actions or his political and 
social beliefs, but except in the fundamentals his is not 
a simple personality. It is diversified by many super- 
ficially conflicting tendencies and moods all combining 
however to make of him an extraordinarily interesting 
character in our public life, and not less so to the host of 
friends whose affection and admiration he has won. 

Three letters from Frank Murphy while he was still 
a young man, letters written to a personal friend, clearly 
reveal his dominant interests and are prophetic indica- 
tions of his future career as a public servant. 

While he was a Judge of the Recorder’s Court of De- 
troit he wrote about his deep concern for the delinquents 
and criminals who came before him and was eager to 
discover underlying conditions and to find some way 
of correcting maladjustments, if any. He enclosed a 
copy of a questionnaire which he had worked out to 
be used by members of the court staff in this effort. It 
was a comprehensive form of inquiry and showed that 
its framer had familiarized himself with the experience 
of other courts and the teachings of criminology and 
sociology. The plan was not original with Mr. Murphy, 
but he was one of the comparatively early judges to 
realize the importance of factors in criminal cases other 
than the law and the act charged to have been com- 
mitted. In administering this office he made wise use 
of the best that had been tried and proved in newer. 
criminological theories. 

A few years later, the future Attorney-General and 
Associate Justice of the United States Supreme Court 
wrote from a little village in Germany where, as captain, 
he was in command of a company occupying the village. 
After active service in France, he had remained as part 
of the American army of occupation. Already, as his 
letter revealed, he was considering remaining in Europe 
for further study of law, and shortly he embarked upon 
a course of several months of study at Oxford University 
and at Trinity College, Dublin. 

A few years later he was Mayor of Detroit, and wrote 
a letter stating clearly his reasoned conviction that those 
lawyers were recreant who failed to take an active part 
in the political life of the community and nation. 

These letters reveal four dominant characteristics: 
1. His deep concern for maladjusted and unfortunate 
human beings, even though they were offenders against 
the law; 2. His belief that as a citizen he owed military 
duty to his country in time of need, despite the fact 
that he was an ardent advocate of peace; 3. His study 
in Oxford and Dublin, even though he had already pro- 
gressed far in governmental work, revealed his constant 
desire to secure the utmost possible self-development 
along the right lines; 4. His conviction of a public re- 
sponsibility of the legal profession was indicative of his’ 
ruling belief that democracy is not automatic, and that 
there can be no call to higher duty than that of serving 
the public. 

Such was the man who has just reached the climax 
of a public career, extraordinary for the variety of public 
service rendered, and for the almost meteoric rise to 


what is generally regarded as the highest level attain- 
able in the legal profession. 

During the first three years after his graduation 
from the University of Michigan Law School he was 
engaged in the practice of law, first as a private lawyer, 
and then as chief assistant United States attorney at 
Detroit; then came his service in the army and his 
development not only as a capable officer but as an 
energetic and stimulating leader of his company. Upon 
his return to this country he resumed private practice 
and did some law teaching at the University of Detroit. 
From 1923 to 1930 he served as Judge of the Re- 
corder’s Court, and at the end of that time became 
Mayor of Detroit. He resigned the mayoralty in 1933 
to become Governor-General of the Philippine Islands, 
and later High Commissioner of the United States at 
Manila. 

During the years 1937 and 1938, he was Governor 
of the State of Michigan, in which office he established 
a national reputation for his incorruptibility and his 
eager desire to serve all legitimate interests. In a 
confused state of public opinion, and during a Re- 
publican year, he was defeated for re-election as Gov- 
ernor, but it is the belief of many that six months later 
the people of the state, if given an opportunity, would 
have again made him their chief executive. 

As Attorney General of the United States, his out- 
standing contributions to the public welfare were: first 
the extreme care and discrimination with which he 
made recommendations to the President for appoint- 
ments to the federal courts; and, second, his zeal and 
courage in prosecuting corrupt political bosses and 
gangs of whatever party. 

These two crusades, as they may be so called, were 
carried on by Mr. Murphy without fear or favor, and 
so effectively, that many will regret his being called 
away from active political life. 

How can the extraordinarily brilliant political career 
of the new Associate Justice be accounted for? What 
are the qualities of mind and character and conduct 
which have enabled Mr. Murphy to achieve such me- 
teoric advancement? I would put foremost, his abso- 
lute and single devotion to duty as he conceives it. 
That is an all-inclusive statement, but may be particu- 
larized as including fearlessness and courage in the 
performance of that duty, unquestionable integrity 
and incorruptibility in all of his public offices, and, 
finally, a deep humanity and vibrant interest in the 
welfare of human life. 

Mr. Murphy would be the last to claim profound 
scholarship in the professional sense of the term. 

His duties as a public servant since he left the Re- 
corder’s Court in Detroit, have left him little oppor- 
tunity for legalistic study, but his constant absorption 
in the life of individuals, and of human institutions 
and government, his exceptionally wide practical ex- 
perience have unquestionably given him a deep under- 
standing of human affairs which will make him a potent 
force in the highest court of the nation. It is safe to 
predict that as justice of the Supreme Court he will 
be liberal and progressive, but that his faith in the 
soundness of essential American institutions will be 
a bulwark for democracy of the American kind. 
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(Continued from page 105) 
Some decision may have been reached by the Congress 
by the time of publication of this report 

Mr. McGuire also reported consideration by his com- 
mittee of several other important matters, among which 
are civil service protection to career men in the federal 
administrative service, admission to practice before the 
various agencies of the federal government, and tort 
claims against the United States, upon which the com- 
mittee has considered it inadvisable to make recom- 
mendations until a conclusion has been reached on the 
administrative law bill. Suggestions upon these matters 
from the members of the Association were solicited by 
the committee. 


Legal Aid for the Poor: Stirring Call to Action 


One of the highlights of the meeting of the House was 
the discussion precipitated by the report of the Com- 
mittee on Legal Aid Work given by Chairman Harrison 
Tweed of New York. The committee proposed seven 
resolutions designed to facilitate the carrying out of the 
broad program in its undertaking, by which the poor 
shall be assured of competent legal assistance. The only 
recommendation not approved called for the employ- 
ment of a paid assistant to promote the establishment 
of organized legal aid throughout the country. Financial 
limitations, as well as the long established practice of 
the rendition of voluntary service by members of the 
Association, led the House to lay this resolution on the 
table. The debate, however, was indicative of the in- 
tense interest manifested in the problem and of the 
desire of the members of the House to make certain 
that none shall be denied justice because of inability 
to pay a fee. 

The report of the committee recognized that members 
of the bar everywhere are individually giving legal serv- 
ices to needy persons, according to the tenets of the 
profession, but that organized legal aid is nevertheless 
essential in urban communities where citizens generally 
are not acquainted with lawyers to whom they can go 
for advice and assistance. Mr. Tweed said: 

“It is not enough that lawyers leave their doors open to 
the poor to come in and consult them. The poor do not 
know how to find their way. The thing that is necessary 
is a general knowledge through the public that there is an 
organized legal aid society or that there is a committee 
of the bar association ready and willing at all times to 
take care of the poor man who needs help.” 

In view of the importance of this subject, and of 
the interest manifested, a brief summarization of the 
debate upon the committee’s report appears to be in 
order. Sylvester C. Smith, Jr., of New Jersey, chair- 
man of the Association's Committee on Public Rela- 
tions, said, in supporting the resolutions of the com- 
mittee : 

“IT feel that these resolutions should be supported and 
that this House, which determines the policy of the Asso- 
ciation, should make this more of a major activity than 
it has in the past, and not depend upon the devoted and 
sincere service of the committee alone to carry on a very 
fundamental work that I think is essential to the adminis- 
tration of justice.” 


Public Defenders: Publicity 


Charles Martin Lyman of Connecticut directed atten- 
tion to the fact that at least one public defender is now 
provided by every county of his state. John T. Barker 
of Missouri (who stated that legal aid is handled by 
the municipal government in Kansas City) inquired 
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SYLVESTER C. SMITH, JR. TALKS 
ABOUT LEGAL AID AND THE PUBLIC 
RELATIONS OF THE BAR 


“We devote a great deal of time to the work 
of the sections, what we call the ‘bread and butter 
sections,’ but I ask you, Isn’t it time for the 
members of the House of Delegates, as a policy- 
making body, as these representatives come here 
from the state bar associations, to wake up to 
the most vital question in public relations’ Is 
the bar, the organized bar, willing to undertake 
and render a fundamental service in the adminis 
tration of justice and that is to see that we have 
justice for the poor ? 

“For that reason I want to say that the reso- 
lutions do a great deal more perhaps than Mr. 
Tweed has indicated in his very humble manner. 
First the resolutions call for the cooperation of 
state and local bar associations to undertake or- 
ganized legal aid. That is a very vital thing 
because, gentlemen, if you want better public rela- 
tions on this public service matter you, as repre- 
senting your local associations, must take these 
resolutions to heart and carry the message back. 
I do not mean to say that we can succeed perhaps 
to the extent that we should in getting credit and 
perhaps the appreciation of the public for all that 
is being done by the organized bar, but I do feel 
that these resolutions should be supported and 
that this House, which determines the policy of 
the Association, should make this more of a major 
activity than it has in the past and not depend 
upon the devoted and sincere labors of the com 
mittee alone to carry on a very fundamental work 
that I think is essential to the administration of 
justice.” 











CARL B. RIX CALLS ATTENTION TO 
NEED OF POOR FOR ADVICE IN 
GOVERNMENT RELATIONS 


“Sometime ago the president of the Wisconsin 
sar Association, Mr. Rogers, called my attention 
to this matter of legal aid in small communities. 
He pointed out that in every small community 
now, in every community, in fact, many, many 
questions are arising as to property rights of old 
age pensions and people who are dependent now 
upon the government for support and relief. 
They are advised now only by the officials of the 
bureaus with whom they come in contact, and in 
Wisconsin we are endeavoring to ascertain 
whether or not there is a field which can be cov- 
ered in the line of legal aid to take care of the 
property rights of those people who are coming 
in contact with the administrative officials. | 
am submitting that to Mr. Tweed and his com- 
mittee in connection with this resolution, which | 
think should have careful consideration.” 
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CHARLES M. LYMAN TELLS OF LEGAL 
AID IN CONNECTICUT 


“T do not want to say a word of criticism about 
this fine report, but I do want to correct the 
perfectly natural influence that will come into 
the minds of the members of the House from the 
language at the bottom of page 13 that Connecti- 
cut has been a laggard rather than a leader in the 
matter of public defenders. I do not think that 
the committee intended to cast any slur on Con- 
necticut, but I think there is one fact that pre- 
vented it from interpreting the information before 
it correctly. The statement reads ‘Only in nine 
counties and cities in Connecticut are there public 
defenders.’ I can see where the committee would 
naturally think, ‘Oh, well, in the twenty or thirty 
counties they are probably too busy shipping out 
more carloads of wooden nutmegs to bother with 
public defenders,’ but the fact is the reason we 
do not have more public defenders is that we 
have only eight counties and in every one of 
those counties we have a public defender and in 
New Haven County we have two. Those public 
defenders cover every one of the county courts 
and take care of every indigent defendant, and 
there is machinery provided whereby the indigent 
defendants before the police courts can have some 
public attorney defend them. In the federal courts 
they have somebody also, and so in Connecticut 
we have 100 per cent protection of the indigent 
in public courts and not only do we have it 100 
per cent but we have had it for a great many 
years.” 











how the poor man is to find out that legal aid service 
is available to him. Oscar C. Hull of Michigan answered 
the inquiry, referring particularly to the legal aid society 
in Detroit. He said: 

“I am convinced that if a legal aid bureau is properly 
organized, properly conducted by the lawyer, and financed 
by anybody you can get to finance it. . . . and does its job 
right, it will be advertised and nobody needs to worry 
about it.” 

Another thought was contributed by Frank M. Drake 
of Kentucky, who declared: 

“Charity should not only begin at home, but I think, to 
be effective, it must begin at home. Therefore, I would 
like this body and this committee to devote itself to ascer- 
taining those places where legal aid work is feasible in 
the country and where it is not already organized, and 
select some man, some lawyer from that community, who 


has a deep, sincere devotion to such causes as this, and, if 
he does not already understand it, to educate himself in 
it and work on him until he will go to his community and 


organize legal aid work. I think in no other manner can 
you get legal aid work organized and made effective.” 
Further debate likewise supported the committee, and 
when the motion was put the House adopted the recom- 
mendations of the committee that it call upon and 
cooperate with state and local bar associations in the 
establishment of organized legal aid; that, in coopera- 
tion with the Section of Legal Education and Admis- 
sions to the Bar, it encourage the adoption by law 
schools of the policy of instructing students in the 
nature of legal aid work and to take part therein 
wherever practicable; that, in cooperation with the 
Section of Judicial Administration, it conduct appro- 
priate studies of legislation to reduce the cost of legal 


remedies to the poor through the establishment of small 
claims courts and other special tribunals; that it con- 
duct appropriate studies of legislation to secure protec- 
tion of the poor against loan sharks; that it seek the 
cooperation of the Junior Bar Conference in such in- 
vestigations as may be deemed necessary; and that 
the members of the House of Delegates use their indi- 
vidual efforts to bring the public importance of the 
work undertaken to the attention of the state and local 
bar associations which they represent. 

Following the adoption of the foregoing recom- 
mendations, the House recessed at 12:55 o'clock to 
reconvene at 2:00 P. M. 





FRANK M. DRAKE ON TWO KINDS OF 
LEGAL AID 


“I am talking about any community where 
legal aid is furnished as an adjunct of politics. 
You can’t get the people to come to it if it is 
operated in that way because they know they are 
not going to get the service when they come 
there . . . By the time you have functioned just 
about one or two years, you will find that legal 
aid and the address of the legal aid societies will 
be known in every nook, corner, and back alley 
of your community, and your problem will not 
be to publicize so those who need that service 
will seek it, but your problem will be to try to 
find some way under heaven, of financing the load 
that you are compelled to carry.” 


OSCAR C. HULL ON SOME FUNDA- 
MENTALS IN LEGAL AID WORK 


“IT have come to the conclusion that there are 
two fundamentals in legal aid work that must 
be complied with if you are going to satisfy both 
the public and the lawyers. One is that the legal 
aid bureaus must not charge a fee, and I am sus- 
picious myself when I see a legal aid bureau that 
reports that it has taken in a great amount of 


fees. 
+ * ~ 


“The second principle is that the men in the 
larger cities at least who perform legal aid serv- 
ice must devote their entire time to this work 
and cannot be accused by the local lawyers by 
the feeling that they fish in the pond and take 
big ones home to their own offices.” 








DEATH OF COL, GOLDMAN 

The January, 1940, number of the Virginia Law 
Review has an article on “Public Defenders for 
the Poor in Criminal Cases.” A foot-note, which 
will be read with deep regret by a very large num- 
ber of members of the American Bar Association, 
tells of the death of the author, a devoted apostle 
of justice for the poor: 

“The author, Colonel Mayer C. Goldman, died on 
November 24, 1939. The article written for the Vir- 
ginia Law Review was Colonel Goldman’s last writ- 
ing on the public defender plan for accused poor 
persons. He had been the leading proponent of this 
plan for the past twenty-five years.” 
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Second Session (Monday After- 


noon)—“Legal Service Bureaus” 
and ‘‘Neighborhood Law 


Offices’? Advocated and 
Objected To-—Legal Ethics 
Patent Law Problems Cause 


Difficulty —International Law 
Is Subject of Debate 


HE second session begins with a discussion of 
plans for meeting the needs of the “lower income 
groups.” The debate is chiefly over the “legal 
and the “neighborhood law office.” 
The latter is the subject of some criticism. All how- 
ever realize the pressing need for action. Judge Arant 
directs attention to the adaptation to present canons of 
legal ethics that may be necessary. 
ports on the vexed question of “bar association rosters’ 


service bureau” 


Continuing, he re- 


as law lists, subject to many restrictions (a problem left 
over from San Francisco), and moves another post- 
ponement, so that differences may be ironed out. This 
is seconded by the delegation from Illinois (one of the 
States chiefly concerned), and carried without debate. 
The Patent Law Section takes up most of the remain- 
ing time at the afternoon session with its twenty-two 


recommendations. International Law problems are 


launched, but consideration is not completed when a 
recess is taken at five-thirty. 


T the opening of the second session, held on Mon- 
A day afternoon, Chairman Chauncey E. Wheeler 

of Rhode Island advised the House that the 
Committee on Rules and Calendar had approved the 
proposed amendments to the by-laws of the Section of 
Patent, Trade-Mark and Copyright Law and the Sec- 
tion of Real Property, Probate and Trust Law, and, in 
view of the previous approval of such proposed amend- 
ments by the Board of Governors, moved that the same 
be approved by the House. The motion was carried 
and the amendments were declared approved. 

Legal Service Bureaus: Economics of the Bar 

The next order of business was the report of the 
Committee on Legal Clinics, which was presented by 
the chairman, Kenneth Teasdale of Missouri. Some 
confusion in the minds of members of the House be- 
tween the work of this committee and that on legal aid 
was evidenced by inquiries from the floor. It was 
explained by the chairman that legal aid is rendered 
free of charge to persons unable to pay for legal serv- 
ices, while the legal clinic or legal service bureau 
expects to make some charge, and that the movement 
is not wholly philanthropic. 

“Rather is it designed,” said Mr. Teasdale, “to satisfy 
the legitimate requirements of people who desire and are 
willing to pay a small fee, and on the other hand to aid 
the younger lawyers and to bring to a substantial group of 
people the desirability of consulting lawyers.” 

Mr. Teasdale frankly stated that there is considerable 
objection to this type of service, now rendered in some 


communities through neighborhood law offices, but that 
articulate opinion seems to be that there is a need for it. 

John Kirkland Clark of New York, chairman of the 
Association Committee on the Economic Condition of 
the Bar, called attention to the proposal made three 
years ago in a report on this subject by the New York 
County Lawyers Association, and declared it to be 
highly desirable that the report be carefully considered 
from the point of view of all practitioners. Tappan 
Gregory of Illinois directed attention to the reference 
plan now being put into effect by the Chicago Bar 
Association. 

At this point Judge Herschel W. Arant of Ohio, 
chairman of the Committee on Professional Ethics and 
Grievances, raised the question as to whether there is 
any ethical objection to the legal service bureau, stating 
that certain inquiries in that regard had been submitted 
to his committee. Without undertaking to give an 
answer to this question on behalf of his committee, 
Judge Arant expressed the opinion that: 

“The subject matter of this report is one of the most 
important problems that today faces the American legal 
protession, 

He suggested further that possibly some changes in 
the canons of ethics will have to be made when the 
American Bar Association concludes that there is a 
social justification for such an institution as the “neigh- 
borhood law office,” particularly where it is advertised. 
Paul F. Hannah of the District of Columbia, chairman 
of the Junior Bar Conference, questioned the need for 
bureaus of this type, and inquired whether any survey 
had been conducted to determine such need, to which 
the chairman of the committee replied in the negative. 
After some further discussion, the chairman of the 
committee moved that the House authorize the change 
of the name of the Committee on Legal Clinics to 
“Committee on Legal Service Bureaus,” without com- 
mitting itself to the merits of any plan. The motion 
was adopted. 

The next report was presented by Chairman John 
Kirkland Clark of New York, on behalf of the Com- 
mittee on Economic Condition of the Bar. While he 
did not seek action by the House, he expressed the hope 
that the 1940 census would provide the committee with 
information which, accompanied by the studies of state 
and local bar associations, would enable his committee 





(From the JourNAL, August, 1939, page 640.) 

In addition to the supervision or “policing” of 
the commercial law lists by the Association, vari- 
ous State and local Bar Associations have initiated 
the publication of “Bar rosters” in their respective 
States. Some of these “rosters” undertake to 
give considerable specific information about the 
individual lawyers, to aid and guide the forward- 
ing of law business, and so to encourage member- 
ship in the State or local Bar Association publish- 
ing the roster. Some of these rosters, it is said, 
do not conform to the standards prescribed in 
the Canons of Ethics for law lists. In its 1939 
report, the Committee on Professional Ethics and 
Grievances stated that “The Law Lists Committee 
has decided that such rosters are not law lists, and 
this Committee has decided that because they are 
not law lists, a lawyer may not properly permit 
publication of this information with his name, un- 
der Canon 27.” 
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to make future recommendations to the House. The 
report was received and filed. 
Law Lists and Bar Association Rosters 

Keen interest was manifested in the report of the 
Committee on Professional Ethics and Grievances be- 
cause of the action of the House at San Francisco mak- 
ing a portion of this report a special order of business 
for this meeting. That action pertained to the report of 
the committee with reference to law lists. After direct- 
ing attention to the action of the House in 1937 in 
adopting certain rules and regulations with respect to 
the law list problem, and pointing out that in two 
years’ experience new situations have arisen which were 
not thought of at that time, Judge Arant, chairman of 
the committee, moved that the matter of bar association 
rosters be reopened and reconsidered by his committee 
and the Special Committee on Law Lists; that, in the 
meantime, the rulings of both committees on these mat- 
ters be suspended and stayed, and that these commit- 
tees, after hearings and a study of the problem, make 
such recommendations for changes in the canons and 
law list standards, if any, as may be necessary to 
effectuate whatever policy is recommended to the Asso- 
ciation. The chairman stated, in response to an inquirv 
from the. floor, that this motion, in his opinion, fully 
carried out the sense of the San Francisco meeting, and 
the motion, being duly seconded, was adopted. 


Patent Law Section Presents Twenty-two Recom- 
mendations 


Considerable controversy over specific section rec- 
ommendations arose in connection with the submission 
of the report of the Section of Patent, Trade-Mark and 
Copyright Law, by Chairman Delos G. Haynes of 
Missouri. Although the House indicated its willingness 
to rely upon the superior knowledge of members of the 
section as to technical matters in the field, it insisted 
that the previous consideration of the report by its own 
committee, appointed by Chairman Gay and headed by 
Sidney Teiser, of Oregon, be given consideration. The 
action of the House upon the several recommendations 
reflected its confidence in the conclusions of its com- 
mittee. The debate on these many recommendations of 
this section is omitted here, in the interest of brevitv, 
but attention is directed to a point of order raised dur- 
ing the debate by Walter P. Armstrong of Tennessee, 
which was sustained by the President, who was there- 
after overruled by the House upon an appeal from his 
decision. The point was that any proposal of legislation 
must be accompanied by a draft of the bill proposed 
under art. X, sec. 20 of the by-laws, and that certain 
recommendations of the Section proposing legislation 
were not accompanied by any such drafted bill. Arthur 
G. Powell of Georgia pointed out that this section of 
the by-laws refers only to the reports of committees, 
and other members of the House insisted that in any 
event it dealt only with the administrative matter of 
printing and that the House was at liberty to declare 
itself upon a matter of principle without being inhibited 
by the section cited. The interpretation of the members 
of the House was indicated by its action in overruling 
the presiding officer. 


International Law: Outlawing the Bombing of 
Food-Ships 
Another section report productive of controversy was 
that of the Section of International and Comparative 
Law. Its chairman, William R. Vallance of Washing- 
ton, D. C., requested approval of eleven resolutions. 
These shared the same fate as those submitted by the 





CHAIRMAN HAYNES ARGUES IN VAIN 
FOR A SINGLE COURT OF 
PATENT APPEALS 


“The general proposition has been up for at 
least twenty years to my personal knowledge: that 
is, that in the present practice a patent case, like 
any other case in the United States district courts, 
is appealable to the respective courts of appeals, 
of which there are ten plus the court of appeals 
of the District of Columbia, making a total of 
eleven. That results in having a given patent 
reach more than one court of appeals for adjudi- 
cation of what is primarily the same thing: Is 
the patent violated and does it cover so-and-so, 
and on occasion the third circuit court of appeals 
will decide it one way and the sixth circuit will 
decide it another, although it is really a national 
question and there should not be conflicting de- 
cisions on the subject. And then one party, the 
party in the second suit, if he wants to spend the 
money, takes a certiorari to the Supreme Court 
and in the course of a year or two you get a 
Supreme Court decision. 

“In an attempt to eliminate that diversity of de- 
cision and to have an earlier, approximately final 
adjudication on a patent infringement question, 
this bill and some predecessors have been drafted 
which would provide, roughly speaking, that all 
cases at law or in equity for infringement of a 
patent right in the United States district courts 
anywhere in the country are appealable to only 
one court: namely, this new court for patent ap- 
peals. It is called in the bill a ‘Circuit Court of 
Appeals for Patents.’ The popular name is the 
‘Single Court of Patent Appeals.” They mean the 
same thing. Our Patent Section has had violent 
debates on this subject as far back as I can re- 
member and they have usually been against it. 
The question came up in San Francisco last sum- 
mer and received a favorable vote in our Section. 
The ratio of votes was about 3:2—I can get the 
exact ratio if you need it—which was a majority, 
and my predecessor, Mr. Robertson, referred the 
subject to you in San Francisco last July. After 
a short debate you referred it to your Committee 
on Jurisprudence and Law Reform. That commit- 
tee has reported on this bill.” 


CHAIRMAN ARMSTRONG EXPLAINS 
HIS COMMITTEE’S OPPOSITION 


“We communicated with everybody who spoke 
on the subject in San Francisco, with all the 
members of the Council and the Patent Section, 
and many others. We are against it because we 
think the question of diversity of decision is not 
unique in patent cases. We are against it because 
we think a specialized court is unbearable, and the 
fact that it would be a court of specialists is an 
argument against it and not in favor of it; there- 
fore, we report against the bill.” 











Patent Law Section so far as the action of the Com- 

mittee of the House appointed to consider this particular 

report was concerned. In each instance the House ap- 

proved the recommendation of its own committee. 
A recess was taken at five thirty. 
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CHAIRMAN OTTERBOURG OF THE UN- 

AUTHORIZED PRACTICE COMMITTEE 

REPORTS ON PRACTICE BEFORE GOV- 
ERNMENTAL DEPARTMENTS 

“This has to do with an innocent voyage that 
the Section of Patents has taken from the quiet 
and rather untroubled waters of patent and copy- 
right law into the turbulent and stormy seas of 
unauthorized practice of the law. In this report 
of the Section of Patents it recommends that this 
House go on record and approve H.R. 4798, at 
the second session of the 76th Congress, which is 
known as the O’Toole Bill. This bill is an exact 
duplicate of a bill that was formerly known as the 
Wagner Bill and which came before this Associ- 
ation as long ago as 1936 when it was referred to 
the Committee on Unauthorized Practice of the 
Law. 

“The bill itself is drawn for the purpose of pro- 
hibiting the practice by laymen before all gov- 
ernmental departments in Washington. The 
Wagner Bill was studied by committees of the 
\ssociation of the Bar of the City of New York, 
by the New York County Lawyers’ Association, 
and by your Committee on Unauthorized Practice 
of the Law, and at the midwinter session in Janu- 
ary, 1937, this House voted to disapprove the bill 
in principle. Now the reasons are these and they 
can be very quickly summarized: 

“While no one except a lawyer should practice 
law before any governmental department, all prac- 
tice and appearance before administrative tri- 
bunals does not constitute the practice of law and 
there are many technical and specialized fields of 








Kaufmann & Fabry Co. 
JESSE A. MILLER 
State Delegate, Towa 




















expert knowledge wherein those appearing before 
such tribunals have the right to present the facts. 
Appearances in such cases do not necessarily re- 
quire a knowledge of the law or the application 
thereof to such facts; therefore, before a conclu- 
sion can be arrived at, which states that a specific 
practice before any administrative tribunal con- 
stitutes unauthorized practice of the law, it is 
essential to study and consider the actual func- 
tions of each administrative tribunal and what the 
practice and subject-matter before each actually 
consist of. 

“Included in this study necessarily must be the 
rules of procedure of each of these tribunals, 
which have been adapted to the problems peculiar 
to each governmental agency. Speedy and direct 
elimination of unauthorized and unlicensed prac- 
tice of the law before administrative agencies 
would be effectively possible where (with our 
knowledge of the facts and presentation of public 
injury the rules of practice and procedure of 
the agency in question are suitably amended and 
enforced. 

“Therefore, the committee reported in 1937, 
and your present committee again reports to you, 
that it is of the opinion that general legislation, 
blanket legislation, in respect to this subject is 
not desirable. Any general law applying to all 
administrative tribunals is bound to include there- 
in some agencies where it may be that the prac: 
tice before them does not amount to unauthorized 
practice of the law. The advocacy of general 
legislation of this kind always leads to the in- 
clusion of exceptions, which in themselves not only 
defeat the purpose of the legislation but crystal- 
lize into practical effect the very thing they seek 
to stop, and so the only difference, Mr. President, 
between the Wagner Bill as originally studied and 
presented to this House and this present O’Toole 
Bill is found in the exceptions, and in that bill 
is provided as an exception that the prohibitions 
therein contained shall not apply to accountants 
who are laymen representing persons and appear- 
ing before a department, shall not apply to cus- 
toms brokers, and our very innocent Section on 
Patents says that the bill is all right if there is 
another exception added and that is that it shall 
not apply to laymen who were practicing before 
the Patent Commissioner before the bill was in- 
troduced. 

“Your Committee, sir, is of the opinion that 
in principle this type of legislation is not the 
way to stop unauthorized practice of the law, that 
advocacy of it by a bar association is bound to 
be misunderstood and to be the type of legis- 
lation which puts the bar in the public eye as 
wishing absolutely to prevent the public from 
appearing before any tribunal, even though a law- 
yer may not always be necessary, and that it 
would be not only bad policy but that it would 
defeat the very purposes of the prevention of un- 
authorized practice of law if we favored such a 
bill. 

“Your committee, therefore, reports that the 
recommendation of the Section on Patents that 
we approve H. R. 4798 be not followed and that 
to the contrary the House again disapprove 
this bill as it did its predecessor.” 
[The House disapproved the bill]. 

















New ATTORNEY GENERAL 


HONORABLE 


ROBERT H. 


JACKSON, 


ATTORNEY 
GENERAL 
OF THE 
UNITED 


STATES 


Bachrach 


THE NEW ATTORNEY GENERAL, MR. JACKSON, STEPS 
UP FROM A BRILLIANT CAREER AS SOLICITOR GEN- 
ERAL. A PERSONAL ACCOUNT OF HIM WAS CARRIED IN 
THE WASHINGTON LETTER IN THE JOURNAL, ISSUE OF 
APRIL, 1938, PAGE 264, AT THE TIME OF HIS BEING 
APPOINTED SOLICITOR GENERAL. 
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ACTIGN OF THE HOUSE OF DELE- 
GATES CN THE TWENTY-TWO REC- 
OMMENDATIONS OF THE SECTION 

OF PATENT, TRADE-MARK 
AND COPYRIGHT LAW 


1. Approved a resolution recommending to 
Congress enactment of an amendment of Sec. 487, 
R. S., designed to give to the Commissioner of 
Patents power to protect inventors by establish- 
ing adequate standards of conduct among attor- 
neys. 

2. Disapproved a recommendation of the Sec- 
tion which favored H. R. 4798 restricting practice 
hefore government bureaus to attorneys admitted 
to practice by the highest court of the state in 
which they reside. 

3. Approved in principle an amendment of Sec. 
4895, permitting an assignee to make certain 
applications for patents. 

4. Approved in principle an amendment of Sec. 
4898, regarding constructive notice by recording 
assignments of patent applications. 

5. Approved an addition to Sec. 4886, to pro- 
vide for the establishing of a date of invention by 
proof of activities abroad, so as to not give advan- 
tage to toreign inventors. 

6. Disagreed with a proposal of the Section to 
disapprove in principle proceedings for opposal 
of the grant of patents 

7. Disapproved opposition of the Section to 
H. R. 265 providing by law for the secrecy of 
pending patent applications. 

8. Disapproved endorsement of legislation to 
establish United States patents in any of our terri- 
tories and possessions in which a permanent 
government is established. 

9. Approved exposition bills extending protec- 
tion against infringement of claims to foreign 
exhibitors on displays at expositions for not more 
than three years. 

10. Authorized disapproval of H. R. 3652 pro- 
viding for the distribution of government funds 
for financing research. 

11. Authorized disapproval of H. R. 3034 es- 
tablishing a research section in the Patent Office. 

12. Authorized disapproval of H. R. 93 pro- 
viding for a national defense commission on inven- 
tions. 

13. Authorized disapproval of H. R. 234 pro- 
viding for an administrative court which would 
include the Court of Customs and Patent Appeals. 

14. Approved adherence to the International 
Copyright Convention as revised in Rome on July 
2, 1928, but with important reservations. 

15. Approved a resolution favoring extension 
of copyright protection to sound-track on motion 
picture films. 

16. Authorized opposition to the restriction of 
the rights of owners of copyrights by enactment of 
compulsory licensing laws, such as H. R. 6243. 

17. Authorized disapproval of H. R. 1644 cre- 
ating regional national libraries on copyrights. 

18 and 19. Authorized disapproval of private 
bills to extend the lives of particular patents or 
copyrights. [No. 18 refers to “Rocl-a-Bye Baby,” 
whose author died a few days ago.| 
20. Approved a recommendation that the pres- 





ent federal trade-mark acts be extended to protect 
trade-mark owners to the full extent of the power 
of Congress. 

21 and 22 (2). Disapproved the proposal made 
by the section at the San Francisco meeting that 
a single Court of Patent Appeals be established. 
It will be remembered that the last proposal was 
referred by the House at San Francisco to the 
Committee on Jurisprudence and Law Reform, 
and that Committee, reporting at the present meet 
ing, recommended that the proposal be disap 
proved. 

22 (1)> Twenty-year bill for patents. No ac- 
tion by the House required, as a similar bill was 
approved in San Francisco last July. The section 
still favors such a bill. 

22 (3). Disapproved prohibition of restrictions 
in assignments and licenses relating to patents as 
to (a) selling price, (b) geographical area, (c) 
protection, and (d) use proposed by the Tempo- 
rary National Economics Committee and the 
Department of Justice. 

22 (4). Disapproved jurisdictional limitations 
which would prohibit a suit against a licensee un- 
der a patent, unless either (a) the plaintiff has 
previously prosecuted to successful judgment an 
action against the grantor of the license for in 
fringement, or (b) jurisdiction over the grantor, 
seller, or lessor cannot be obtained in any court 
of the United States, which jurisdictional limita 
tions are proposed by the Temporary National 
Economics Committee in its report printed as 
Senate Document 95, 76th Congress, First Ses 
sion, pages 17-18. 














PROPOSAL TO OUTLAW BOMBING OF 
FOOD-SHIPS 

Mr. MacChesney: “This is a constructive prop- 
osition. There is no reason we cannot, under these 
two resolutions, go on record tonight in favor of 
the immunity of ships going to devastated coun 
tries. There is no reason we cannot refer it back 
so there can be continuing study and pressure with 
reference to the furnishing of goods to enemy 
countries. The fact in the case is that there are 
provisions here that set out how it can be done, 
and one of the committee reports calls attention 
to the fact that as a matter of international law 
we do not believe that any belligerent having any 
naval power would relinquish the unquestionable 
right under international law in any situation in 
which it is able to obtain such complete and thor- 
oughly effective blockade of an enemy port, such 
as apparently England is beginning to get in the 
North Sea, and this right is, therefore, preserved 
to the belligerents, but blockades less efficient and 
complete, that are known in international law as 
paper blockades, do not give any right of inter- 
ference with food shipments of countries that are 
not engaged in war service to belligerent coun- 
tries. The fact of the matter is that in so far as 
our ships carry food around the North to the 
relief of Finland and any of these other countries 
any attempt to restrain us would be but paper 
blockades and we have a right under international 
law to do it.” 
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INTERNATIONAL AND 
VE LAW HAS TEN 


M DATIONS: ACTION 


SE THEREON 


teen items on the Section’s 
been disposed of at San Fran 
bout neutral status before a 

vas obsolete 
d of Governors nor the com- 
made any recommendation 
the committee’s ten prop- 


San Francisc (where these 
esented ) the Board observed 
ent “many of the matters re- 


resolutions were ill advised as 
by the Association o 


House at the present meet- 


ved these resolutions: 


sing international double taxa- 
tate and inheritance taxes. 

at law schools “take practical 

is to the attention of all law 
that international treaties and 
re part of the domestic law of 

s, which state and federal courts 

ipply in cases involving interna- 

questions.” 
establishment of an _ Inter- 
ssociation for all the Americas. 

1 study of international commer- 

s in the Americas looking to a 

ered in 1943. 

n principle an Institute of Com- 
the Americas, and giving the 
for further study and report. 

o> the revision and codification of 
Laws of the United States. 


resolutions were disapproved : 
e Government be urged-to con- 
ts toward a constructive develop- 
ernational law of contro] over the 
world in the interests of justice, 
servation, and a prompt satisfactory 
problem of protecting adequately 
tant interest of the United States in 
eries of all the Americas; and that 


levelopment of a satisfactory diplo- 
tion no categorical assumption of 


er coastal fisheries beyond the lm- 
three-mile doctrine be made by 


American Bar Association en- 
and comparison of the public and 
legislation, and other acts relating 
foreign nations that have promul- 
yrograms, with similar legislation 
Congress of the United States and 


es of the several states; that the said 


levoted primarilv to a comparative 


e laws of the respective countries in 


but that appropriate consideration 
be extended to any particular pro- 





visions that may be found to exist exclusively in 
the laws of foreign nations.” 


The remaining resolution was referred to the 
Section of Legal Education : 

6. “That the American Bar Association con- 
siders it most desirable for each subject in the law 
school curriculum to be coordinated by the re- 
spective instructors, so far as practicable, with 
cognate subjects in the modern civil law, so that 
in treating important common law principles and 
rules the cognate material in the modern civil law 
will be correlated and compared.” 











SHORTEST REPORT OF THE MEETING 
(Committee on Hearings) 


Chairman Offutt: Mr. President, there have 
been no references, so the record of the committee 
is: No runs, no hits, no errors. 














HON. FRANCIS BIDDLE 
Solicitor General of the United States 


Judge Francis Biddle, the new Solicitor General, 
comes from a place on the Circuit Court of Appeals 
for the Third Circuit. Formerly he was head of the 
Labor Board. He is a member of an old Philadelphia 
family. 
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Third Session (Monday Even- 

ing)—Law of Nations: Pacific 

Fisheries: Bombing of Food- 

Ships Bound for Countries at 

War— Multiple Taxation As- 

sailed—A Bar Association for 
All the Americas 


T the evening session several controversial topics 

in the law of nations are debated vigorously, in- 

cluding the protection of Pacific fisheries and a 
proposal (renewed from last summer) to outlaw the 
bombing of foodships on voyages to belligerent ports. 
Closer professional relations with the rest of the Amer- 
icas are sought. Multiple taxation by different coun- 
tries is attacked. The importance of the study of inter- 
national law is emphasized. The Section of Judicial 
Administration makes a suggestion which will be re- 
ported on further by the Section of Taxation. 


PON the reconvening of the House on Monday 

evening, action upon the report of the Section of 

International and Comparative Law, heretofore 
reported, was completed. Objection was made to reso- 
lutions heretofore reported as disapproved, upon the 
ground that they presented purely political questions 
which may concern the members of the House as cit- 
izens but not as lawyers. (See page 115, above). 


The report of the Section of Judicial Administration 
was presented by Judge James W. McClendon of 
Texas, vice-chairman of the section. His motion that 
the report of the section with reference to a proposed 
bill regulating administrative agencies and tribunals be 
adopted, was replaced by a motion by George M. Morris 
of the District of Columbia that the matter be held over 
until the next meeting of the House and that the Sec- 
tion of Taxation be instructed to report its views on the 
subject. Judge McClendon consented to this course of 
action, and Mr. Morris’ motion was adopted. The 
House thereupon recessed at ten o’clock to reconvene 
at ten o'clock Tuesday morning. 





PACIFIC FISHERIES AND THE “CONTI- 
NENTAL SHELF” 


The debate on Resolution 10 of the Section of 
International and Comparative Law was quite 
spirited, as a few excerpts will show: 

Chairman Vallance: “Resolution 10 relates to 
the question of fisheries and calls for a diplomatic 
development of the law of control over fisheries. 
As you all know, this problem two years ago was 
very disturbing, but since that time a diplomatic 
settlement has been reached with the Japanese 











government by which they refused fishing licenses 
to their vessels to come into the Bering Sea area 
and fish. That agreement has been kept, and there 
are no problems in that regard at the present time 
Nevertheless, there is some disposition to enact 
legislation which would extend jurisdiction. So, 
the section decided that this resolution should be 
recommended. This resolution was drafted by 
three of the outstanding members of the section; 
[Professors Bingham (Stanford) and Jessup 
(Columbia) and Judge Justin Miller] . . . I 
think it is_a very fair statement of what this As- 
sociation should do. It merely says that no action 
along legislative lines should be taken pending the 
development of the problem through diplomatic 
channels. . . . There is a bill already pending 
[in Congress |. This resolution has been ap- 
proved by the counsel of the State Department 
who is in charge of these negotiations.” 

Mr. Arthur W. Machen: “My objection to this 
resolution is that we are dealing with a purely 
political question. It is not a question with which 
lawyers, as such, are concerned. We are con 
cerned with it only as citizens. That is a question 
with which the American Bar Association, in my 
judgment, ought not to concern itself. If we are 
to undertake to pass upon matters of policy, why 
shouldn’t we concern ourselves with the tariff?” 

Chairman Vallance: “The question there is as 
to whether we shall undertake to change, by leg 
islative enactment, the extent of our jurisdiction 
so that we will assert jurisdiction out to the edge 
of the continental shelf. At one time an area in 
the Pacific was supposed to have been above the 
ocean and part of this continent, and then there 
was, according to geologists, a subsidence out 
there. There was a proposal in the Copeland and 
the Dimond bills to assert jurisdiction out to the 
extent of that so-called continental shelf. 

“Personally, I think it is a pretty flimsy basis 
to go on, and I wouldn’t want to support that kind 
of legislation. As long as the matter is being 
handled diplomatically, it seems to me it is per- 
fectly fair and reasonable for this organization to 
say that it should be let alone until there is some 
vital issue up for action, and that they shouldn’t 
stir it up through legislation of this type that has 
been mentioned here, the continental shelf.”’ 

Mr. Robert F. Maguire: “I am not interested 
as a lawyer, I am interested as a citizen of the 
Northwest in the question of fish. A large part 
of our income there on the Pacific Coast arises 
from fisheries. I don’t think it is wise, I think it 
is entirely wrong for this Association to attempt 
to interfere by resolution or otherwise in the 
matter of the protection of a vital industry in the 
Northwest. That is a matter of diplomatic and leg- 
islative action over which we have no jurisdiction 
and as to which we should have no interference 
whatsoever. This means bread and butter on the 
Pacific Coast, and I don’t know why the American 
Bar Association has any part in that kind of a 
controversy.” 

The motion to adopt the resolution was lost. 
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VICE-CHAIRMAN McCLENDON 
REPORTS FOR COMMITTEE ON 
JUDICIAL ADMINISTRATION 

“‘We have given consideration to various bases 
of classification suggested by writers on the sub- 
bases that have been pro- 
posed by members of this committee in the course 
of our discussions. One such proposal would 
classify administrative determinations according 
to whether the issue is a purely private contro- 
versy between two individuals—as in the case of 
a workmen’s compensation claim—or whether it 
involves the exercise of the police or taxing power 
of the state as against the individual—as in the 
case of the fixing of public utility rates or the 


ject as well as other 


revocation of a license. It was suggested that 
in cases of the first type the review might well 
be limited, because the administrative tribunal 


has no interest in the outcome but sits as a purely 
impartial judge; while in the second type of case 
the tribunal, whether consciously or not, is act- 
ing as an arm of the state to impose its will upon 
the citizen, and therefore should not have the 
last word as to the facts. Another suggestion to 
n consideration is that a more 
iew might be applied to cases 
istrative statute itself creates 
not exist previously, while a 
broader review ild be permitted in those cases 
where the stat regulates or limits existing 
rights. Both of these suggested bases of classifi- 
cation are simple of statement and present logical 
grounds of differentiation, but when put to actual 
test they lead lifficulties; there are too many 
borderline cas¢ ind too many cases in which 
such a classification would seem to exist only for 
its own sake rather than as a statement of a 
fundamental principle.” 

CHAIRMAN MORRIS ASKS REFERENCE 
TO COMMITTEE ON TAXATION 
“Now, with 
that has made t 
that those persons 


which we have 
limited type of 
where the admit 
rights which 


lue respect to this committee 
report, I am inclined to think 
who have had actual experience 
with administrative procedures in which the quar- 
rel is between individuals with the governmental 
agency sitting as a judge know very well as a 
practical matte: there is a great deal of dif- 
ference from tl situation where the judge is 
also sitting as advocate and tax collector. The 
fact is that as a practical matter the processes of 
anyone’s mind (and I lay nothing against state 
administrative officers any more than I would 
against myself) are quite different when he sits 
as a person who has no prejudice or is able to 
eliminate such prejudices as he does have in a 
controversy between citizens and when he sits 
as an administ1 e officer who is obliged to col- 
lect revenues for the state. 

“Now I make no promise nor do I make any 
suggestion that the Section of Taxation, through 
the reports of the Committees on Local Taxation, 
State Taxation, and the Coordination of Taxa- 
tion generally, will come to any disagreement with 
the recommendations which this committee makes 
as to general principles, but there are all sorts 
of situations, in addition to the psychological rea- 
son I have suggested, in which the collection of 
taxes and hearings with regard to whether taxes 
are fair in fact or fair in law present different 





yc 


procedures than do those cases where the con- 
troversy is between a citizen and another citizen 
or where the matter is merely one cf regulation 
and not the collection of taxes. 

“I think it is perfectly reasonable, therefore, 
although I regret the delay of the public issuance 
of such a splendid statement of general procedure 
before administrative agencies, that this matter 
should be referred to the Section of Taxation 
and give us an opportunity to discuss and decide 
whether or not we have any objection to the 
statement of principles which in its applications 
appears to us to be generally excellent.” 











DEAN WIGMORE AND THE WORK OF 
THE SECTION 

Credit was given to Dean Wigmore for many 
of the things accomplished by the section of In- 
ternational and Comparative Law, a field in which 
the Dean has long been active. A resolution was 
adopted, expressing regret at the sudden illness 
which kept him away from the meeting of the 
House of Delegates. 

The Section takes a broad view of its duties. 
Its report concluded with this paragraph: 

“Although some question was raised at the 
meeting of the House of Delegates last January 
as to the scope of the work of this Section and of 
the Association under the Constitution, it is be- 
lieved that any doubt on the subject has been 
removed by consideration of the practical interpre- 
tation given to the Constitution since the Asso- 
ciation was founded.” 











EDGAR A. BANCROFT, 1857-1925 
Mr. Bancroft was an eminent member of the Amer- 
ican Bar Association who was serving as United States 
Ambassador to Japan at the time of his death. 
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Fourth Session (Tuesday Morn- 
ing)—Civil Rights Are Debated 
with Some Warmth——Commit- 
tee’s Proposed Statement on 
Anti-Communist Demonstra- 
tions Referred Back for Fur- 
ther Consideration—Motion 
Directed Against Intervention 
in “Flag Salute Cases” Defeated 
by Narrow Margin——Fear of 
Federal Interference in Cities 
Prevents Acceptance of Crim- 
inal Law Section’s Recommend- 
ation of Federal “Vote Fraud” 
Statute 


HE fourth and final session is chiefly taken up by 

two debates which bring many of the Delegates 

to their feet. The Committee on the Bill of Rights 
occupies the center of the stage during most of the ses- 
sion. Chairman Grenville Clark asks for a re-defini- 
tion of the Committee's functions. Mr. Carey of New 
Jersey renews his attack on the Committee’s interven- 
tion in certain court actions. The hottest fight is on the 
proposal of the Committee to intervene in two “flag 
salute” cases when they shall reach the Supreme Court. 
The Committee is asked to review a statement (naming 
States and cities) which it proposed to make public on 
anti-communist demonstrations. The Section of Crimi- 
nal Law is overruled on its request for leave to promote 
a federal “vote fraud” law, fear being expressed of 
interference by the national government in the affairs 
of cities. The vote on re-reference to the Section is 
close, 57 to 50. The Sections of Bar Organisation Ac- 
tivities and Legal Education and Admission to the Bar 
draw attention to their reports. The nomination of 
officers is reported, and the House adjourns at the noon 
hour, on scheduled time, after a businesslike and yet 
inspiring meeting of the body which is both the legisla- 
tive and the executive department of the legal pro- 


fession. 


HE first order of business at the fourth and final 
fi of the House was the report of the Junior 

Bar Conference given briefly by its chairman, Paul 
F. Hannah of the District of Columbia. He reported 
satisfactory progress in its program of public informa- 
tion, the study of aid to the small litigant, assistance 
being rendered to the American Law Institute in anno- 
tating the restatements of the law, the promotion of 








legislative drafting bureaus in the various states, the 
improvement of relations between the American Bar 
Association and law students, and the promotion of 
increased membership in the Association. 


Committee on Bill of Rights Asks Revision of Its 
Charter 

Presentation of the report of the Committee on th« 
Bill of Rights by its chairman, Grenville Clark of New 
York, again provoked opposition from Robert Carey of 
New Jersey, who declared that the abiding conviction he 
held at San Francisco in July last, heretofore reported 
at some length in the JoURNAL, is still abiding. Stat- 
ing that experience had demonstrated the advisability 
of revision of the resolution creating the committee, 
which was adopted at the Cleveland meeting in July, 
1938, Mr. Clark moved the adoption of the following 
revised resolution : 

“Whereas, it is desirable that the American Bar 
tion shall take immediate and practical steps to assure to 
\merican citizens that whenever rights or immunities se 
cured by the Bill of Rights are anywhere denied to any 
citizen, or threatened with denial, there shall be a speedy 
and impartial investigation of the facts, and, where the 


\ssocia- 


facts warrant it, there shall be certainty of the assistance ot 
competent lawyers and defense in protection of such rights 
and 

“Whereas, for centuries it has been and now is an im- 





| CHAIRMAN GRENVILLE CLARK EX 
PLAINS SCOPE OF PROPOSED 
AMENDMENT TO RESOLUTION 
CREATING COMMITTEE ON 
BILL OF RIGHTS 

“The main thing is this in my judgment: Under 
the existing resolution there is a very broad gen 
eral provision authorizing the committee to take 
such steps as it deems proper to ascertain and 
make public what it believes to be the facts con- 
cerning violations of the bill of rights, and a 
further broad provision to take such steps as it 
may deem proper with the approval of the Presi 
dent in the defense of such rights. We want to 
make that more specific and to make the text 
yf the resolution conform verbatim with By-Law 
XI which we always knew we were bound by 
There has been an ambiguity, a conflict, if you 
like, between the resolution and the by-law; 
therefore, absolutely contrary to the statements 
made by Mr. Carey that the resolution authorizes 
this committee without anybody’s approval to do 
anything in these cases, it does quite the opposite. 
It restricts the committee, if it does anything, 
rather than enlarges its power in that respect . . . 

“Our philosophy is simply this: That this com 
mittee, prudently run, will never issue a public 
statement unless it thinks the subject is of ex- 
treme importance, and of equal importance is the 
appearance in litigation. As a practical matter, 
we haven’t issued any public statement at all 
We will present one for your approval today. Up 
to this date we have issued none and according 
to our present policy we never would except in a 
matter of what we think is of national signifi- 





cance; therefore, we thought we should furnish 
some statement to go out with the imprimatur 
either of the House of Delegates when in session 
or of the Board of Governors if the House is not 
in session.” 
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portant duty of the legal profession to safeguard these 
rights and to promote general understanding thereof: It 
is hereby resolved: 

“That the American Bar Association hereby creates a 
Special Committee on the Bill of Rights which shall con- 
sist of fourteen members and shall be authorized: 

“1. To investigate, or cause to be investigated, in- 
stances of seeming substantial violations ~: threatened vio- 
lations of Bills of Rights, whether by legislative or admin- 
istrative action or otherwise, and, when authorized by the 
House of Delegates or Board of Governors or in case of 
emergency by the President, to make public its conclusions 
in respect thereto. 

“2. To take such steps as it may deem proper in the 
defense of such rights in instances which otherwise might 
go undefended: and, when authorized by the House of 
Delegates or Board of Governors, or, in case of emergency, 
by the President, to appear as amicus curiae or otherwise 
in cases in which vital issues of civil liberty are deemed to 
be involved. 

“3. To disseminate information generally concerning 
our constitutional liberties to the end that violations there- 
of may be the better recognized and proper steps taken to 
prevent or correct them. 

“4. To cooperate with State and local Bar Associations 
and with appropriate committees thereof and to do such 
other things as may be necessary or proper and are author- 
ized by the Board of Governors, to carry out the purposes 
of this resolution.” 


Mr. Carey of New Jersey Renews His Opposition 

Speaking in opposition to the motion, Mr. Carey 
objected to the use of the name of the American Bar 
Association in private litigation. A portion of the gen- 
eral report of the Committee referred to two cases 
involving compulsory flag salute statutes applicable to 
children in the public schools, one being the case of 
Johnson vs. Deerfield in the Supreme Judicial Court 
of Massachusetts, and the other Gobitis vs. Minersville 
School District, recently decided by the United States 
Circuit Court of Appeals for the Third Circuit. The 
committee asked leave to file and requested approval 
of a brief as amicus curiae in either or both such cases 
should they reach the Supreme Court of the United 
States. Mr. Carey vigorously opposed such a course, 
despite the chair’s caution that his remarks on the flag 
salute matter were not germane to the motion then 
before the House, and inquired whether “any member 
of the American Bar Association thinks any emergency 
in our system of law has been created by establishing 
in our system of education a proper respect for the 
American flag.” 

Upon inquiries from William B. Hale of Illinois and 
Ernest S. Williams of California as to the purpose of 
the revised resolution, Mr. Clark explained that it was 
to restrict and more carefully define the powers of his 
committee. He further stated that he wished it dis- 
tinctly understood that his committee dges not propose 
to defend cases in the name of the Association, but that 
the committee would exercise the purely administrative 
function of endeavoring to obtain an individual lawyer 
to assist the individual concerned. However, he as- 
serted, the committee expects that occasionally it will 
wish to file a brief as amicus curiae in cases of national 
importance, where vital issues of civil liberty are deemed 
to be involved, and that when it seeks so to do it should 
obtain authority from the House of Delegates, the 
Board of Governors, or in case of emergency the 
President. The same course will be followed in issuing 
any public statement. 





CIVIL RIGHTS AT SAN FRANCISCO 
(From the Journat, August, 1939, page 714.) 


The liveliest debate of this Annual Meeting of 
the House then ensued, as to the resolution intro- 
duced by Robert Carey, of Jersey City, concern- 
ing the powers and conduct of the Committee on 
the Bill of Rights. Mr. Carey was recognized in 
support of his resolution, which he said was “di- 
rected simply at one thing, the matter of the use 
of the name of the American Bar Association in 
intervention in litigation instigated or initiated by 
the Committee on Civil Liberties—they now call 
it, I believe, the Committee on the Bill of Rights. 

I think it is a pretty serious thing these 
days for us to allow the name of the American 
Bar Association to be loosely used in litigations 
in which we have no personal, direct interest, and 
in which, in my judgment, most of the bar is not 
probably concerned.” 











ROBERT CAREY 


Delegate from New Jersey State Bar Association 











MR. CAREY OPPOSES AMENDMENT TO 
CIVIL RIGHTS RESOLUTION 
“T am opposed to the amendment of the resolu- 
tion because it carries with it the other problem 
as well. It carries with it the right to enter into 
the court of Massachusetts and the court of Penn- 
sylvania in the two flag cases that are now 
pending in those two courts. It gives this commit- 
tee the right to file a brief in the name of this 
Bar Association on what side? On only one side. 
It gives the committee the power to go into the 
courts, to tell the courts that the boards of educa- 
tion of the United States have had no right to 
make as a part of the exercises of the public school 
system the salute of the American flag.” 
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Resolution Re-defining Committee Scope Is 
Adopted: Opposition Develops to Public 
Statement Suggested by Committee 

Upon inquiry from the President, the Secretary re- 
ported that the resolution was transmitted to the House 
with the approval of the Board of Governors, and the 
motion was thereupon put, and the resolution declared 
adopted. 

Mr. Clark then requested the House to author- 
ize the committee to issue a prepared public state- 
ment condemning violence and disorder in breaking 
up communist meetings. The proposed statement, a 
copy of which was furnished to each member of the 
House, cited several specific instances in which meet- 
ings were reported to have been broken up by violence. 
There ensued immediately spirited debate in opposition 
to the committee’s request. Oscar C. Hull of Michigan 
cautioned that: 

“We should be careful in our effort to give equal pro- 
tection of the law to communists, we don’t give them a 
preferred position.” 

He objected also to singling out particular communi- 
ties for condemnation. 

Henry I. Quinn of the District of Columbia vigor- 
ously opposed issuance of any such statement unless it 
be broadened to protest the violation of the civil rights 
of any of our citizens, rather than limited to those which 
may be considered as engaging in un-American activ- 
ities. He moved that the statement be referred back 
to the committee with instructions to formulate a new 
statement along the lines he suggested. Arthur G. 
Powell of Georgia made a strong appeal to the House to 
reject the statement, saying that in his opinion it 
would be an incentive to mob violence, which is pre- 
cisely what we wish to prevent. He recounted an 
instance of persecution in Georgia some years ago which 
he stated was precipitated by a resolution of this kind 
directed against the State of Georgia. 

The chairman of the committee, in closing the debate 
on behalf of his committee, urged that a careful inves- 
tigation had been made of one instance of violation cited 
in the statement, and expressed the opinion that if 
reference to such specific incidents were deleted from 
the statement it would be rendered meaningless and 
ineffective. The question being called for, the motion 
to refer the statement back to the committee was put 
and carried by the House. 

Recodifying Judicial Code 

The President then called upon Walter P. Armstrong 
of Tennessee, chairman of the Committee on Juris- 
prudence and Law Reform, to present his report. The 
first recommendation, opposing the creation of a single 
court of patent appeals, had previously been adopted bv 
the House in connection with the consideration of the 
report of the Section of Patent, Trade-Mark and Copy- 
right Law. He moved the adoption of the committee’s 
second recommendation that H. R. 6832, providing for 
an amendment to Section 241, Title 18, United States 
Code, so as to extend the protection now provided for 
witnesses testifying in court to those testifving before 
other tribunals, be approved. The motion was carried. 
The third recommendation that H. J. Res. 388 (to 
establish a joint committee to prepare a revision and 
recodification of the judicial code and other provisions 
of law relating to the judiciary) be approved, was like- 
wise adopted. 

The next item on the calendar was the report of the 
Section of Insurance Law. The chairman, John W. 
Cronin of Massachusetts, presented a brief oral report 











STATUS OF THE “FLAG SALUTE” 
MATTER 


There seems to be a slight misunderstanding as 
to what finally happened to the recommendation 
of the Committee on the Bill of Rights, concern- 
ing possible future intervention in the “flag 
salute” cases. 

(1) The committee in its report to the House of 
Delegates asked “approval for the filing of a brief 
as amicus curiae in respect to these issues [affect- 
ing religious liberty] in either or both of these 
cases, if and when they shall reach the Supreme 
Court of the United States, and subject to the 
approval of that Court.” 

(2) This request of the committee was first 
considered by the Board of Governors, which 
thereupon reported to the House as follows: 

“It is the sentiment of the Board that, in the 
event request is made by the Committee on Bill 
of Rights for permission to intervene as friend 
of the Court in the cases commonly known as the 
‘flag salute cases,’ such permission should be 
granted.” 

(3) The report of the Board of Governors to 
the House also contained the following: 

“The report of this Committee [on Bill of 
Rights], with resolution as revised and placed 
on the desks of the delegates, is transmitted with 
the approval of the Board.” 

(4) In the House, no motion was made to 
approve the committee’s report. This followed the 
usual custom, under which reports are simply re- 
ceived and filed, except where they contain rec 
ommendations or resolutions. However, 

(5) A motion was made in the House to strike 
from the committee’s report that part referring 
to the two “flag-salute cases” and asking approval 
of the committee’s request for leave to intervene 
This motion was lost by a vote of 51 to 53. 

The result appears to be that when the time 
comes to intervene in these cases in the United 
State Supreme Court the committee will ask ap- 
proval of the Board of Governors if the House of 
Delegates is not in session, or of the President, 
in case of emergency, if neither is in session, and 
it would further seem, from the action taken as 
stated above, that such approval would probably 
be given. But this cannot be stated as a certainty 
from the record. 

















in which he pointed out that the section is largely 
financing its own activities through the collection of 
dues from its members. 


Civil Rights Argument Breaks Out Again: Debate 
on Committee’s Proposal to Intervene in 
Pennsylvania “Flag Salute” Case 

The President then recognized Bernard |. Myers of 
Pennsylvania, who desired to interrogate the chairman 
of the Committee on the Bill of Rights with further 
reference to his report. He asked Chairman Clark if 
he knew that the case of Gobitis vs. Minersville School 
District involved a statute of the Commonwealth of 
Pennsylvania, and desired to know also whether, if 
the committee files an amicus curiae brief in that case, 
it proposes to do so on behalf of the plaintiff or the 
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GRENVILLE CLARK 
Chairman, Committee on Bill of Rights 





defendant. Mr. Clark replied that he was familiar 
with the statute, and that in these cases it is not the 
policy of the committee to take a position in favor of 
any party, but rather to perform the proper function of 
a friend of the court, that of endeavoring to aid the 
court in the elucidation of the issues. He frankly stated, 
however, that his committee would take the position 
that the statute is invalid as violating the fourteenth and 
first amendments to the Constitution of the United 
States, in that it imposes~a restriction upon religious 
freedom. 

Mr. Myers thereupon stated that he seriously ob- 
jected to any committee of the Association attempting 
to set aside a statute of the Commonwealth of Pennsyl- 
vania, and therefore moved that the House disapprove 
that portion of the committee’s report which suggested 
the possibility of the filing of a brief as amicus curiae in 
the Pennsylvania or Massachusetts flag salute cases. 
The motion was duly seconded, but the vote thereon 
was so close that the President was compelled to state 
he was in doubt. Upon a standing vote the chair de- 
clared the motion lost by the narrow margin of two 
votes (53 to 51). 

The next order of business was the report of the 
Section of Criminal Law presented by Chairman James 
J. Robinson of Indiana. He reported progress in the 
promotion of legislation in Congress authorizing the 
Supreme Court of the United States to make uniform 
rules of criminal procedure prior to verdict, in accord- 
ance with the resolution adopted by the House at its 
January, 1939, meeting. He informed the Hous« that 
the section is also engaged in collecting the best practice 
in the country and the best thought of the bar on the 





RESOLUTION WHICH CRIMINAL LAW 
SECTION IS DIRECTED TO STUDY 
FURTHER 
Whereas, The criminal laws of the United 
States do not extend to the adequate protection 
and enforcement of the rights of the citizens 
against fraudulent and wrongful interferences with 
the orderly and honest conduct of the nomination 
and election of federal officers, for the following 
reasons: (1) the only federal legislation on 
the subject of fraud in elections, aside from 
the Corrupt Practices Act, is the conspiracy sec- 
tion which declares it to be an offense to conspire 
to injure or intimidate any person in the exer- 
ise of a federal constitutional right (18 U. S. 
C. A. par. 51); (2) there is no federal statute 
specifically directed against fraudulent interfer- 
ences with the election of federal officers such as 
the impersonation of voters, multiple voting, 
buying or selling votes, or against conspiracy 
fraudulently to affect the vote for the President 
or the Vice President of the United States; (3) 
there is no federal statute against fraudulent in- 
terferences with the nominations of candidates 
for the offices of United States Senators and of 
members of the House of Representatives; and 
(4) there is no federal statute against fraudulent 
interferences with an election upon amendments 

to the Constitution of the United States; and 

Whereas, Elections are to be held in the present 
year by the citizens of the United States in which 
they will select a President, a Vice President, 
United States Senators, and Representatives in 
Congress; therefore be it 

RESOLVED, By the American Bar Associa- 
tion that the Association recommend that Con- 
gress enact legislation extending the scope of the 
present criminal law provisions of the federal 
election laws to cover specifically such fraudulent 
interferences as those enumerated in the first 
paragraph; and that the Association authorize 
and direct the officers of the Section of Criminal 
Law and the other appropriate representatives of 
the Association to present this matter to the mem- 
bers of Congress and to work for the enactment 
of the necessary legislation.” 


[The above resolution was referred back to the 
Section of Criminal Law]. 











details of criminal law administration, from arrest to 
penal treatment, with a view to making recommenda- 
tions to the House in the future. 


Criminal Law—Controversy Over Federal Law to 
Cover Vote Fraud Cases: Section Overruled 
by Close Vote 

Mr. Robinson then referred to the resolution which 
he had presented at the opening session, recommending 
that Congress enact legislation extending the scope of 
the present criminal law provisions of the federal elec- 
tion laws to cover specifically such fraudulent inter- 
ference with the election of federal officers as the 
impersonation of voters, multiple voting, buying or 
selling votes, or conspiracy fraudulently to affect the 
vote for the President or Vice-President of the United 
States, United States Senators and Representatives, and 
elections upon amendments to the Constitution of the 





id 
; 


ae. > 





122 AMERICAN Bar ASSOCIATION JOURNAL 





United States. The President thereupon called upon 
George H. Smith of Utah, Chairman of the Committee 
on Draft, to report the result of the deliberations of 
this committee on this resolution. He reported that his 
committee found the resolution to be in proper form 
and the subject-matter appropriate for consideration by 
the House. Mr. Robinson moved the adoption of the 
resolution, explaining that the Kansas City vote fraud 
cases had revealed serious gaps in the federal election 
laws which the legislation proposed by his resolution 
was designed to fill. 

John T. Barker of Missouri then took the floor to 
oppose the motion. After reviewing the federal elec- 
tion laws for nearly one hundred years and certain 
decisions of the United States Supreme Court pertain- 
ing thereto, Mr. Barker urged the House to defeat the 
resolution unless it desired to have a federal prosecu- 
tion in every state of the Union every two years. 
Arthur G. Powell of Georgia declared the matter to be 
very controversial in nature and therefore moved that it 
be referred to.the Section of Criminal Law for further 
study. Mr. Robinson insisted that the matter had 
already received the careful consideration of a com- 
mittee of this section, his section council, and several 
distinguished lawyers and judges, and that to refer 
it to his section when an election is to be held this year 
would simply be a rejection of the resolution. 

FE. Paul Mason of Maryland then suggested that if 
Mr. Powell would withdraw his motion to refer, he 
would move to lay the resolution on the table. Mr. 
Powell and his second consented, and the motion to 
lay on the table was thereupon made and seconded. 
Upon a vote, the motion was declared lost. Henry P. 
Dart, Jr., of Louisiana renewed the motion to refer 
the resolution to the Section of Criminal Law for fur- 
ther study and, being seconded, the motion was carried 
by a vote of 57 to 50. 


Bar Organization Activities: Legal Education 


The President then called upon Raymer F. Maguire 
of Florida, chairman of the Section of Bar Organiza- 
tion Activities, to present his report. Mr. Maguire 
directed attention to the work of his section in making 
awards of merit to local bar associations and in holding 
regional conferences of bar association executives, stat- 
ing that seven of such conferences are being held this 
year. He expressed the belief that through such con- 
ferences his section is literally taking the American 
Bar Association to the various sections of the country. 

Charles E. Dunbar Jr., of Louisiana was asked by 
the President to present the report of the section on 
Legal Education and Admission to the Bar, of which 
he is chairman. He expressed the deep regret of the 
section at the loss of its Adviser, Will Shafroth, who 
has been selected as chief of the division of procedural 
studies and statistics under Henry P. Chandler, director 
of the Administrative Office of the United States 
Courts. The members of the House were advised that 
the activities of the section would be seriously handi- 
capped until Mr. Shafroth could be replaced, and that 
the Board of Governors, as previously reported, had 
expressed his opinion that the section should continue 
to have an adviser. 

Mr. Beardsley then requested a report from Morris 
B. Mitchell of Minnesota, chairman of the Wavs and 
Means Committee. Mr. Mitchell solicited the assistance 
of each member of the House in this work. 

Walter S. Fenton of Vermont was greeted with 
applause when he announced that the Section of Public 
Utility Law, of which he is chairman, had no report. 
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no recommendations, and no resolutions. 


State Delegates Report Nomination of Officers 

The President then interrupted the consideration of 
further matters on the calendar to obtain a report from 
the Secretary as to the action of the State Delegates 
with respect to the nomination of officers. The Secretary 
reported that the State Delegates had convened at 9:00 
a. m., pursuant to proper notice theretofore given, and 
had made the following nominations : 

For President of the Association, Jacob M. Lashly 
of St. Louis, Missouri. 

For Chairman of the House of Delegates, Thomas B. 
Gay of Richmond, Virginia. 

For Treasurer of the Association, John H. Voorhees 
of Sioux Falls, South Dakota. 

For Secretary of the Association, Harry S. Knight 
of Sunbury, Pennsylvania. 

For member of the Board of Governors from the 
Third Circuit, Sylvester C. Smith, Jr., of Newark, New 
Jersey. 

For member of the Board of Governors from the 
Fifth Circuit, John M. Slaton of Atlanta, Georgia. 

For member of the Board of Governors from the 
Ninth Circuit, Robert F. Maguire of Portland, Oregon. 

The announcement was greeted with applause. 

Other section reports were called for, and the Sec- 
tions of Commercial Law, Mineral Law, Real Property 
Probate and Trust Law, and Taxation, advised the 
House, through their respective chairmen, that they 
sought no action at this meeting. 

The Committee on Draft reported that it had con- 
sidered the resolution filed by Judge James M. McClen- 
don of Texas, vice-chairman of the Section of Judicial 
Administration, and found it to be in proper form, and 
that its subject matter was appropriate for consideration 
bv the House. Judge McClendon therefore moved the 
adoption of his resolution, which recited: 

“That, for the purpose of furtheririg the adoption in 
the several states of the recommendations as to judicial 
administration approved by this House at its meeting at 
Cleveland in July, 1938, the Section of Judicial Adminis- 
tration and the Junior Bar Conference are hereby author- 
ized to make without cost to the Association a factual 

(Continued to page 195) 
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Notes on the Mid-Winter Meeting 


By CHARLES B. STEPHENS 
Editor, Illinois Bar Journal 





HE discussions at the mid-winter meeting in Chi- 

cago on January 8 and 9 more than proved the 

practical worth of the House of Delegates as a 
deliberative forum, representative of the views of 
American lawyers from all parts of the United States. 
More than that, the January meeting indicated that the 
House of Delegates has long since passed the experi- 
mental and formative periods of development and at- 
tained the maturity of established, orderly procedure. 

This was emphasized in the report of the Committee 
on Rules and Calendar, which for the first time pre- 
sented no recommendations for changes in the rules of 
the House or amendments to the constitution or by-laws 
of the Association. 

The meeting was a personal triumph for President 
Charles A. Beardsley. In the unavoidable absence of 
Chairman Thomas B. Gay, who was detained because 
of illness, it devolved upon President Beardsley to pre- 
side throughout the His unfailing tact and 
courtesy, his fine sense of fair play in encouraging the 
fullest debate on all points considered, his continuing 
good humor, and his constant insistence upon prompt 
despatch of pending business, admirably qualified him 
for this arduous task and enabled him to bring the 
meeting to successful conclusion within twenty minutes 
of the agreed hour of adjournment. 

That he discharged the duties of presiding officer so 
capably in addition to his full calendar of work and 
conferences as President of the Association merited and 
received the enthusiastic praise of the members of the 
House. 

In addition to Chairman Gay, the House missed as 
well the presence of former president Frank J. Hogan 
and treasurer John H. Voorhees of the official family 
of the Association. Among other familiar figures miss- 
ing from the deliberations of the House were former 
presidents William L. Ransom, Frederick H. Stinch- 
field, and Clarence W. Martin, all of whom are usually 
most active in House debate. 

The serious consideration given to the reports on 
legal aid and legal service bureaus indicated the devel- 
opment of a significant trend in organized bar activities 
that may have far-reaching social and economic impli- 
cations. Much interest was shown in the legal refer- 
ence bureaus for low income clients, such as are being 
developed in the Chicago, New York, and Los Angeles 
areas. The report on civil rights brought a brief re- 
vival of earlier debates on these problems, with new 
emphasis being placed on protection of American citi- 
zens in labor controversies. 

In point of numbers, the Section on Patent, Trade 
Mark and Copyright Law led the field with more than 
twenty recommendations to be acted upon. The Sec- 
tion on International and Comparative Law, however, 
took the most time on the calendar in seeking action 
on its ten recommendations. It was to be observed that 
whereas at San Francisco the House seriously ques- 
tioned the power of the Association to make recom- 
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mendations dealing with international policy, this point 
was not made with any force at the January meeting, 
and the House proceeded on the implied assumption 
that it did have such power. What effect international 
developments since the San Francisco meeting may 
have had upon this apparent change of view remains a 
matter of conjecture. 

As in the past, discussion in the House was marked 
by characteristic vigor and sympathetic understanding 
of the problems under consideration. Despite the fact 
that on many occasions the voting was too close for the 
comfort of those supporting the majority views, there 
was no sign of personal animus in any of the debates, 
and respect for the views of other House members was 
apparent in every speaker who addressed the group. 
Newspaper reporters who have attended sessions of the 
House in the past have frequently commented favor- 
ably upon this spirit of give and take that fosters strong 
debate on controversial issues without leading to in- 
dulgence in personal attack upon opponents. This is a 
tradition which the House of Delegates may well con- 
tinue to cherish. 

On Tuesday morning the interval of waiting for ad- 
journment of the meeting of the State Delegates was 
profitably filled with informal addresses by representa- 
tives of the Florida, California, and Texas delegations 
extolling the virtues and products of their respective 
states. This reached its logical and desired conclusion 
when President Gifford K. Wright of the Pennsylvania 
State Bar Association and Chancellor Joseph P. Gaff- 
ney of the Philadelphia Bar Association extended on 
behalf of their organizations warm invitations to the 
delegates to attend the 1940 annual meeting of the 
American Bar Association at Philadelphia. 

No comment on the January meeting of the House 
of Delegates would be complete without reference to 
the apparent effect of the Junior Bar Conference in 
stimulating younger members of the bar to take active 
part in the affairs of the American Bar Association. 
In addition to Chairman Paul F. Hannah, who serves 
as a member ex-officio, an increasing number of mem- 
bers of the House of Delegates appear to be drawn from 
the ranks of those who have held office in the Junior 
Bar Conference or who have been active in its work 
in recent years. That this trend is also making itself 
felt in the committees and sections of the Association 
is a healthy sign that bodes well for the future strength 
and influence of the American Bar Association. 

It is well worth the time and effort of members of 
the American Bar Association to attend as spectators 
the meetings of the House of Delegates. Not only is 
it the most representative assemblage of American 
lawyers now in existence, but its discussions and con- 
sideration of committee and section reports provide a 
cross-section view of the wide range of constructive 
activities of the American Bar Association. Its sessions 
are always stimulating and instructive to the lawyer 
who is interested in the progress of organized bar 
activities. 








THE FEDERAL ADMINISTRATIVE LAW BILL—A 
CALL FOR ACTION 





By O. R. McGutrRe 


Chairman, Committee on Administrative Law, American Bar Association 


HE Chicago meeting in January, 1939, of the 

Board of Governors and the House of Delegates 

of the American Bar Association approved the 
annotated draft of bill which had been submitted to 
them following the mandate of the house at Cleveland. 
With minor editorial changes which the committee was 
authorized by the house to make and which representa- 
tives of the Congress desired, the bill was introduced 
in the Senate as S. 915 and in the house as H. R. 6324, 
76th Congress. 


Hearings in Spring of 1938 


Hearings had been held in April and May, 1938, by 
the subcommittee of the senate judiciary committee, and 
the subcommittee and the full committee concluded that 
no further hearings were necessary. S. 915 was re- 
ported after having been modified to conform to the 
house bill. The subcommittee of the house judiciary 
committee summoned President Hogan and the writer 
before it and the bill was discussed and considered at 
length. Later, another hearing was held by this sub- 
committee, at which appeared a number of subordinate 
officers and employees of the various administrative 
agencies and of one “Liberal” legal organization oppos- 
ing the bill. 

After these hearings were completed, the house ju- 
diciary subcommittee unanimously recommended to the 
full house judiciary committee that the bill be favorably 
reported, and, after some discussion, the full committee 
agreed to the recommendation with an exception in- 
sisted upon by one of the members thereof that the 
federal trade commission be not included in the bill. 

Representatives of the department of justice con- 

tacted a number of senators in an effort to secure 
recommittal of the bill to the senate judiciary commit- 
tee, and they were seconded in this effort by a repre- 
sentative of the legal organization to which I have re- 
ferred. They failed in their efforts. The bill passed the 
senate unanimously, and a motion was entered the next 
day to reconsider, which had the effect of preventing 
the bill from being messaged over to the house. The 
motion to reconsider was entered by Senator Sherman 
Minton of Indiana. Senator Barkley, the majority 
leader, stated on the floor of the senate in July, 1939, 
that the administrative law bill, S. 915; 
_ had been reached on the call of the calendar a 
number of times during the past few months, and has been 
laid over on each occasion because representatives of the 
department of justice and the attorney general had spoken 
to me two or three times about it, and said they were 
working on the matter through a committee of the depart- 
ment, suggesting some changes or amendments to the bill, 
which was introduced by my colleague and reported to 
the senate.” 


Death of Sen. Logan (Sponsor of the Bill) 
_ Senator Logan was stricken about this time with 
his fatal illness and was unable to bring up the motion 


for reconsideration, with the result that the bill was 
placed back on the calendar of the senate. Incidentally 
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the administrative law bill had been submitted by my 
committee to Attorney General Homer Cummings be- 
fore the draft-was submitted to the board of governors 
and to the house of delegates at Chicago and the sug- 
gestions then made by the department of justice were 
substantially incorporated in the draft. 

This Logan-Walter administrative law bill has re- 
ceived not only the approval of the board of governors 
and the house of delegates of the American Bar Asso- 
ciation and the unanimous approvals of the senate and 
house judiciary committees but to date it has been 
approved by the California, Colorado, Idaho, Illinois 
(in principle), Iowa, Kansas, Missouri, Nebraska, 
North Carolina, Ohio, Oregon, Pennsylvania, Texas, 
Vermont, Virginia, Washington and West Virginia 
State Bar Associations. Also it has been approved by 
the City Bar Associations of Boston, Chicago (in prin- 
ciple), Cleveland, Dallas, New Orleans, Philadelphia, 
Phoenix, Buffalo or Erie County, and Saint Louis. 

The National Association of Women Lawyers has 
likewise approved the bill and its recent Journal con- 
tained an able article by the chairman of its committee 
on administrative law in support of the bill. 

The American Federation of Labor has made known 
to both houses of the congress, its support of the bill. 

A number of business organizations also have ap- 
proved it. 

The charge that the bill would “hamstring” business 
and labor is thus belied by the indorsements of both 
great labor and great business organizations. 

Yet resolutions of approval, even when sent to senators 
and congressmen, do not vote. The men who make our 
laws want to know, and rightly so, what the people in 
their respective States and districts are thinking about 
controversial issues before the Congress and the coun- 
try—and I would remind my fellow lawyers that the 
views of a business man or laboring man are just as 
important from such a standpoint as those of the most 
learned lawyer. 


Bill in Danger Unless Public Opinion Engaged 


The bill is so simple that its purpose to “govern the 
governors” and to “regulate the regulators” is easily 
understood. The noted English liberal, Harold J]. 
Laski, who was a member of the committee on minis- 
terial powers in England, stated to me that the bill was 
fifty years ahead of what he might have expected the 
American bar to propose. 

The job of educating public sentiment for the passage 
of this bill will be performed by the lawyers, business 
men, and laboring men in the respective States of this 
Union. It can not be done by either this committee on 
administrative law or any smaller group of men and 
women. It has been well said the “federal government 
sits at every fireside,” either actually or potentially. 

The question is what are the lawyers going to do 
about it within the next four to six weeks? If they do 
nothing, the bill may fail of passage. If they work, 
the bill will be passed. The issue is up to them. 
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REPORT OF THE COMMITTEE 
ON LEGAL SERVICE BUREAUS* 


Recommendation 


Your Committee recommends the adoption of the 
following Resolution: 

“That the Committee on Legal Clinics, or Legal Serv- 
ice Bureaus, be continued for further study of the subject, 
with the request to make a further report at the next 
session of the House Delegates.” 


Report 


In the first place the Committee has recommended 
to the Board of Governors that its name be changed 
to that of “Committee On Legal Service Bureaus.” 
No doubt that request will be complied with. The 
purpose of this change is this: 

The term “Legal Clinics” suggests something more 
within the field of the Legal Aid Bureau; that is, the 


rendering of free service to those incapable of paying 
any fee whatsoever. It has the additional disadvantage 
of being borrowed from the medical profession and 
thereby has connotations perhaps not characteristic of 


the nature of the work. 

For some time it has been felt in many quarters 
that the organized Bar of this country though ade- 
quately serving those able to pay substantial fees, and 
though adequately serving those in need of legal aid 
without charge, may be derelict in a duty to a vast 
middle group, which may be referred to as “the low 
income group.” It has been suggested, accordingly, 
that the lawyers themselves should provide bureaus to 
furnish such legal aid at nominal charge. Experiments 
are now being conducted in Philadelphia, and are about 
to be undertaken, if not already under way, in Chicago, 
New York, Minneapolis, San Francisco, and other 
large cities. In general, the proposals are that the 
work should be confined to a group with incomes up 
to $2,000.00, it being felt that such a group do not 
deserve free legal aid, and, on the other hand, do not 
want to be pauperized, in a sense, by having to resort 
to a purely charitable institution. It is felt that on the 
other hand they cannot pay the fees required and de- 
served by the larger and better established law firms. 
It is also suggested that in this way we shall not be 
taking away from the practice of any lawyer, but be 
adding to the total amount of legal service available 
to the public. 

The plans in contemplation for operation propose 
neighborhood law offices, equipped to handle matters 
of a minor nature on a self-sustaining basis. It is felt 
that younger lawyers and lawyers without sufficient 
practice otherwise to employ their full time can com- 
petently staff those bureaus; and, in view of the quan- 
tity of work and the specialized nature, will be able, 
for small fees, to take care of the requirements of 
persons in the group referred to, the schedule of fees 
generally to run from $2.00 or $3.00 for a conference 
up to $10.00 for matters of greater scope, with or 
without provision for handling claims such as personal 
injury claims, on a contingent basis. That might be 
referred to as the typical legal service bureau. Some 
associations—I might mention the St. Louis Bar Asso- 


*Presented at the mid-winter meeting of the House of Delegates, Jan. 
8, 1940. 


ciation—have sought to handle the problem by what 
is referred to as “the reference plan.” Under this plan, 
bar associations secure the names of competent lawyers, 
willing to render service on a low cost basis to those 
desiring it in this field. Under such a plan the Asso- 
ciation is responsible for the competency of the staff, 
and calls are made upon the staff under a plan of 
rotation. Under this plan there are divisions for spe- 
cialized fields. Those volunteering to serve may volun- 
teer in one or more specialized capacities. This plan 
permits publicizing the availability of such a list and 
contemplates a central office where applications for 
service can be received and appointments of lawyers 
to render this service can be made. Sometimes this 
involves a choice of several lawyers. It has the advan- 
tage of not requiring an extensive staff, and not re- 
quiring a lawyer to leave his own office. Under the 
neighborhood plan of legal bureaus, on the contrary, 
law offices are set up in residential neighborhoods occu- 
pied by persons whom it is proposed to serve. This 
has the advantage of availability geographically, and 
presumably availability as regards time of consulta- 
tion, it being proposed to enable persons in this group 
to obtain legal advice after working hours. 

Study has been made of all available data as to the 
workings of the Legal Service Bureau plan in Phila- 
delphia. That available to this Committee does not 
enable us to form an opinion as to whether there is 
a demand for this service, and whether that demand 
is being met. This is not to say there is not a sincere 
demand on the part of many students of the subject 
that such services be rendered. This we might term 
a “theoretical” demand. It may be necessary to observe 
the functioning of such bureaus, possibly to establish 
or collaborate in the operation of one of these experi- 
mental bureaus in order to obtain sufficient unbiased 
data on the subject. Your Committee is not yet pre- 
pared to recommend that we go farther at this time 
than to observe as closely as the situation permits the 
workings of these bureaus. To this end it may be 
necessary for your Committee, or an investigator em- 
ployed by your Committee, to obtain and collate full 
data. When these data are presented, it may show no 
demand. It may show a demand on the part of those 
to be benefited. It may show the non-existence of such 
a field and of such a problem as is envisaged. 

The primary problem to be dealt with is this: Is 
there a social and economic demand for this service? 
The social aspect of this fundamental problem affects 
the Bar generally as well as the public. The economic 
aspects do likewise. It might well be that organized 
society should not set up bureaus to compete with 
individual lawyers. It may well be that if the Bar 
Associations do not do so, a real demand therefor will 
become overpowering so that something of this nature 
will be forced upon us. It may be taken for granted 
that if such a problem exists, the lawyers of this Asso- 
ciation will want to recognize it, study it, and deal with 
it without that obligation being superimposed upon the 
profession from without, be it from above or from 
below. In considering this phase of the problem it 
is only fair to state that some members of the Com- 
mittee, as individuals, already entertain a view, founded 
upon sincere thought and full consideration, that move- 
ments of this type are in defiance of old traditions and 
concepts still held high in some quarters. That, 
accordingly, no amount of data could justify the cre- 
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ation of bureaus inasmuch as they are socially unde- 
sirable. The social and philosophical concept here in- 
volved received some support in criticisms which have 
been publicized as to the report of the neighborhood 
offices in Philadelphia. Comment has appeared in the 
press on the part of neighborhood lawyers who say that 
they have been filling this need legitimately and in 
accordance with the traditional concept of the lawyer, 
and for reasonable fees. Comment also has appeared 
on the part of lawyers maintaining the typical down- 
town office that these bureaus have made inroads upon 
their legitimate fields. Such is not surprising, inas- 
much as the establishment of the service has led to 
considerable publicity, and we have been referred indeed 
to comment in the press to the effect that they permit 
persons of modest means “to get law like groceries— 
around the corner at bargain prices.” Sociological con 
cepts may here receive further support from our no- 
tions of the dignity of the profession. There are those 
who believe it undignified to make mass production 
law available. And this embodies, beyond the notion 
of dignity, the fundamental question, Can law service 
of a highly personal nature, involving a relationship as 
close as that of the doctor or the priest, be canalized ? 
Can it be furnished on a production line—a lawyer 
here to furnish one phase, a lawyer there another, albeit 
both are specialists ? 

So much food for thought is contained in the data 
available to your Committee as readily to suggest that 
the course of wisdom is for the nonce to make no 
definite recommendations. In saying this your Com- 
mittee is well aware of the weight of pressure placed 
upon us by the publicity given to this subject. Your 
Committee is well aware of the fact that if one assoct- 
ation or group of associations takes up this work with 
great fanfare and publicity, criticism may devolve upon 
us for not doing likewise. We take it to be the sense 
of this organization, however, that we should embark 
upon no programs merely because there is an apparent 
popular trend therefor, merely because of a sense of 
sheer competitiveness, merely because the press—ever 
ready to point out the inadequacies of our profession 
—may clamor for the opening of bureaus. It is like- 
wise true that this organization would not too confi- 
dently want to assert that the world is flat if it pos 
sesses curvature, no matter how slight. 

It is believed that no member of your Committee 
has any criticism for the system of free legal aid bu- 
reau; that they fulfil a definite need; and this work 
should be continued, and, if necessary, augmented. On 
the other hand, the problem arises, if pérsons in the 
$2,000.00 income group need a certain type of per- 
sonnel and organization to handle their matters, might 
it not be said with equal logic that another class is 
formed in the income group of Two to Five Thousand 
Dollar Income, and maybe we should arrange for a 
set of law offices to provide a type of service that would 
meet the needs of those in the Five to Ten Thousand 
Dollar Income group, and so on. Happily it is felt in 
most quarters that to a great extent this problem solves 
itself. The solution is found in the fact that there 
are lawyers and law offices competent to handle matters 
in the various groups mentioned. Further, the largest 
law offices are able to adjust their fees to meet the 
requirements of those able to pay in different amounts. 
Further, in the experience of almost every lawyer, we 
find numerous instances where service is rendered 
without charge, and, where service is rendered, regard- 








less of cost to the practitioner, to meet the capacities 
of the client served. Many think, therefore, that the 
problem does not exist as to groups above what may 
be termed the lowest income group. Some, indeed, 
think that the solution in the higher groups points to 
the solution for the lowest group. It cannot be cate- 
gorically said that the man with the $2,000.00 income, 
or thereabouts, may not be entitled to free legal aid 
himself. It is not easy to say that all persons are within 
three classifications—those able to pay adequate fees, 
those able to pay $2.00 to $10.00 fees, and those able 
to pay no fees. 

In some-quarters it has been suggested that if the 
fees charged do not make the enterprise self-sustaining, 
the contingent fees in personal injury damage suits 
might make up the deficit. The suggestion is some- 
where noted that contingent fees in these cases, of 10 
to 40%, would take up the slack. It would be diffi- 
cult to call this low-cost service. Perhaps personal 
injury litigation should not be singled out for special 
attention, but, since it forms an important part of the 
need for legal services in the low income group, it is 
perhaps fitting to comment upon it, and it may not 
be amiss to say that that situation seems to have taken 
care of itself in our larger cities, perhaps not in a 
way that we think proper. It is rare that a deserving 
personal injury claimant has to seek long for a com- 
petent lawyer. 

Your Committee as yet knows of no competent data 
to establish or disprove the contentions that these 
bureaus can exist and functjon on the creation, or rather 
the supplying, of new legal demands, and it is not 
certain that they will not exist at the expense of others 
now filling these fields. It is not prepared to say that 
these fields are adequately served or competently 
served. The entire problem requires more intense 
study of a laboratory nature—more complete data of 
a factual nature ; hence, as we say, we are not prepared 
to make recommendations. This thought is not to be 
lost sight of: In the past score of years, tremendous 
strides have been made in the improvement of stand- 
ards—educational, moral, and ethi¢al,—in the profes- 
sion. Tremendous strides have been made in the cen- 
soring and elimination of members of the Bar who 
have brought discredit upon the entire profession. It 
may well be that the continuation of this progress will 
result, without socialization, in enabling any. person de- 
siring competent and disinterested legal advice to obtain 
it within his means, and yet upon a fee basis that will 
be compensatory. On the other hand, if and to the 
extent this is a separate field, if there is a problem de- 
manding solution, the American Bar Association will 
not be remiss in efforts to arrive at a solution. 

Accordingly, we recommend the continued gathering 
of data to present to this body. We earnestly invite 
suggestions and discussion by this body, to the end 
that by analysis and fact-finding and discussion we may 
crystallize our views and fulfil our obligations as an 
Association and not be remiss in our duties in any 
legitimate field of legal endeavor. 


Respectfully submitted, 
FRANCIS P. LINNEMAN 
WILLIAM C. MATHES 
ROBERT STONE 
JAMES W. WINSTON 
KENNETH TEASDALE, Chairman. 
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Sketches of Nominees 
JACOB MARK LASHLY 


Jacob Mark Lashly was born Feb. 16, 1882, in Ran- 
dolph County, Illinois. His father was George W. and 
his mother Cora W. Lashly and he has one brother, 
Arthur Valentine Lashly, former prosecuting attorney, 
later judge of the circuit court of St. Louis County 
and now a member of the law firm of Lashly, Lashly, 
Miller & Clifford of which Jacob Mark Lashly is senior 
member. 

Mr. Lashly received his common school education 
at Steeleville, Illinois, and finished high school at 
Sparta, Illinois, in the year 1900. Coming to St. Louis 
he entered St. Louis University in the fall of 1900 and 
was graduated with the bachelor of arts degree in June 
of 1903. Directly after graduation Mr. Lashly went to 
El] Paso, Texas, where he was engaged until the fall of 
the year 1904 upon the El Paso Herald. Entering law 


school in the fall of 1904 he was graduated with the 
degree of LL.B. from the law department of Washing- 


ton University in 1907. Meantime he had completed 
the work and there was conferred upon him the degree 
of Master of Arts by St. Louis University in 1905. He 
has also the honorary degree of LL.D. from Mon- 
mouth College. 

He was married in 1912 to Bessie Henderson of 
Dayton, Ohio, and they are the parents of three chil- 


dren, Elizabeth (now Mrs. John J. States), John 
Henderson (law student), and Jean Ellen (senior in 
college). 

During the time of his college course he was em- 


ployed at night at the old St. Louis Republic and during 
the first two years of law school by the Metropolitan 
Life Insurance Company, the first year as agent and 
the second as assistant superintendent. After finishing 
the first two years of his law course he took and passed 
the examinations for admission to the bar of Missouri 
and, opening a law office of his own, engaged in the 
practice of law while finishing his senior year at law 
school. 

Early in his professional experience he entered gen- 
eral trial work and has been engaged in active trial 
practice as his major work throughout the years which 
have intervened and in recent years has been connected 
with much of the important litigation which has gone 
through the State and Federal courts of St. Louis. He 
found time, however, to accept an appointment upon 
the faculty of the law department of Washington Uni- 
versity as a part time instructor in the law of bank- 
ruptcy, which work he entered upon in the year 1910 
and has continued to perform as part time lecturer and 
instructor until the present. His studies in this field 
led to his employment in many liquidation and bank- 
ruptcy matters and in recent years to his being engaged 
and consulted in corporate reorganization affairs. 

He has been President of the St. Louis Bar Associa- 
tion, Chairman of the Board of St. Louis Chamber 
of Commerce, and member of the State Committee on 
Relief. He is a member of the executive committee 
of the Community Fund of St. Louis, member of the 
Board of the St. Louis Public Library, a director and 
second vice-president of the St. Louis Municipal Opera, 
and is frequently called upon as speaker in connection 
with civic and public betterment projects. He was 
chairman of the American Bar Association’s standing 
Committee on Commercial Law and Bankruptcy for five 
years during the period of economic depression and de- 
velopment and expansion of the moratoria and reor- 
ganization laws of recent years. 


He served one term of three years upon the General 
Council as member from Missouri and later for a term 
of three years upon the Board of Governors. Upon the 
creation of the Section of Commercial Law at the Cleve- 
land meeting in 1938 he was elected as first chairman 
and reelected to the chairmanship for the current year 
1939-40. 


JOHN MARSHALL SLATON 

Born December 25th, 1866, on a plantation three 
niles from Greenville, in Meriwether County, Georgia. 
His father and mother were William Franklin Slaton 
and Nancy Jane Martin. When his parents moved to 
Atlanta he attended the public schools in that city, 
graduating from the Boys High School in 1880. His 
father was for nearly tairty years Superintendent of 
Schools of the City of Atlanta. 

He worked his way through the University of Georgia, 
at which he graduated in 1886, with Master of Arts 
degree, and first honor in his class. 

Thereafter he studied law and became the partner of 
Mr. John T. Glenn, one of the leading lawyers of the 
State, under the name of Glenn & Slaton, which firm 
subsequently became Glenn, Slaton & Phillips. Upon 
the death of Mr. Glenn the firm continued as Slaton 
& Phillips, and upon the election of Mr. Slaton to the 
office of Governor he retired from the practice during 
the occupancy of the office as Governor, and subse- 
quently resumed the practice of law under the firm 
name of Rosser, Slaton, Phillips & Hopkins. Mr. 
Slaton was elected member of the House of Repre- 
sentatives from Fulton County in 1898, and was con- 
tinuously reelected to the -House and Senate from 
Fulton County (Atlanta) until 1913. He was Speaker 
of the House for four years, and President of the Sen- 
ate for the succeeding four years, when the then Gov- 
ernor was elected to the United States Senate, and he 
became Acting Governor. 

Thereafter he was elected by popular vote to the 
position of Governor, carrying all the counties of the 
State excepting ten, against two opponents. 

On July 12, 1898, Governor Slaton married Miss 
Sarah Frances Grant, the daughter of Captain and 
Mrs. William D. Grant, who were native Georgians, 
and had long been conspicuously associated with 
Georgia history. 

In 1929 Governor Slaton was unanimously elected, 
in Savannah, Ga., President of the Georgia Bar Asso- 
ciation, and he was appointed by the Supreme Court 
of Georgia to the position of Chairman of the Board 
of Law Examiners, which position he yet occupies. 

He is Chairman of the Board of Stewards of Trinity 
Methodist Church, a member of the Atlanta Bar Asso- 
ciation, the Lawyers Club of Atlanta, the Georgia Bar 
Association, the American Bar Association, and was 
a member of the General Council of that body, and 
since it was dissolved has been State Delegate from 
the State of Georgia to the House of Delegates. 

He has had conferred upon him the honorary de- 
gree of LL.D. by the University of Georgia and by 
Oglethorpe University, and because of his interest in 
French the French Government conferred on him the 
title of Chevalier de la Légion d’Honneur. 

Governor Slaton is now engaged in the active prac- 
tice of law, to which he devotes-all of his attention. 


ROBERT F. MAGUIRE 


Robert F. Maguire, born Oct. 1, 1886, at Toledo, 
Ohio. Common and high school education in the 
schools of that city. Legal education: Georgetown Uni- 





x 





ROBERT F MAGUIRE, PORTLAND, ORE, 
BOARD OF GOVERNORS, NINTH CIRCUIT 





JACOB M. LASHLY, STLOU/S, Ma, 


NOMINATED FOR PRESIDENT 

















“NCER wooo Pusts 


HN M. SLATON AT T, 2 SYLVESTER C. SMITH,J8 NEWARK, NJ, 
Ftp OF 1 adda Ee. Retain, BOARD OF GOVERNORS, THIRD CIRCUIT 























SKETCHES OF NOMINEES 


129 





LL.B., 1909. Journeyed west to 
the Pacific Coast immediately after graduation, and was 
admitted to practice in Oregon, 1909. First practiced 
law at Medford, Oregon, in the offices of Colvig and 
Reames. 

Married Mar. 28, 1910, to Ruth Gerrish Kimball of 
Boston, Mass. Four children, Robert F., Jr., Elizabeth 
H., David K., and Constance (also two grandchildren, 
Alix and Robert F., III). 

Appointed Assistant U. S. Attorney for Oregon in 
1910 and served in that capacity until Jan. 1, 1913. 
Appointed Chief Deputy District Attorney for Mult- 
nomah County (Portland), Oregon, Jan. 1, 1913, and 
served until ation Oct. 1, 1914, to enter into 
partnership with the late Judge E. V. Littlefield (Lit- 
tlefield & Maguire). Entered firm of Winter & Maguire 
in September, 1917, which association continued until 


versity Law School 


resigi 


1931. Practiced ne until 1934, when he joined firm 
of Maguire, Shields & Morrison, of which he is still a 
member. 


Appointed Standing Master in Chancery U. S. Dis- 
trict Court for Oregon, 1917, and still holds that office. 
First president of the Oregon State Bar (integrated), 


FROM THE REPORT OF THE SECTION OF 
BAR ORGANIZATION ACTIVITIES 
T THE Cleveland meeting the Section adopted 
a long-range program which proposed among 
other things to “Arrange annual regional con- 


ferences on bar association work, using the Federal 
Judicial Circuits, or such other grouping of the states 
as the Section may deem most suitable for such con- 
ferences, as the regional basis; each such regional 
meeting to be attended and participated in by a rep- 
resentative of the Section of Bar Organization Ac- 
tivities.” , 

We have kept these Conferences on an informal 
basis. Such plan has better enabled us to deal with 
the problems of Bar Associations and lawyers on the 
basis of what they are as distinguished from some 
fanciful dream of what they should be. We are keep- 
ing in mind the goal of a more expeditious and efficient 
administration of justice, but we are not losing sight 
of the fact that if we are to be practical we must face 
the everlasting conflict between high ideals and the 
struggle for a living. Through these Conferences we 
hope in a measure to point out the way whereby the 
average lawyer may better serve his clients and lift 
his own financial level. One thing is certain, the first 
necessity of a lawyer is to make a living, and if he 
cannot do that 
he suffers from the “blackout” of unauthorized prac- 
tice, limitations upon rights of appeal through admin- 
istrative absolutism, or from the straight jacket of 
totalitarianism 

It is the belief of the Council members of this Sec- 
tion that through the discussion and investigation car- 
ried on at these Conferences the activities of State and 
local Bar Associations are being coordinated, and their 
utility, efficiency and capacity for service to the legal 
profession and the public are being increased. 

This is literally taking the American Bar 
\ssociation to State and Local Bar Associations, 
thereby demonstrating its good works, and giving tan- 
its interest. Such effort is creating 
Bar Association a great deal of good- 
of lawyers in general and Bar Asso- 


Section 


gible evidence of 
for the American 
will on the part 
ciations in particular. 


1935-1936. Member of its Board of Governors, 1935- 
1938. 

Member House of Delegates American Bar Associa- 
tion, 1936, 1937, 1938; elected member of House of 
Delegates at San Francisco in 1939 for two-year term 
from the Assembly. 

SYLVESTER C. SMITH, JR. 

Sylvester C. Smith, Jr., was born in Phillipsburg, 
New Jersey, in 1894 and was educated in the Phillips- 
burg Public Schools, Lafayette College and the New 
York Law School. He began practice in Phillipsburg 
and was associated with his father in the firm of Smith 
& Smith. He continued in general practice until April 
1, 1938, when he was appointed Associate General So- 
licitor of The Prudential Insurance Company of Amer- 
ica at its home office in Newark, New Jersey. 

For 17 years, he was Prosecutor of the Pleas of 
Warren County, New Jersey, and as Special Assistant 
Attorney General he prosecuted important criminal 
cases in other counties. 

He has long been active in Bar Association work, 
having served as President of Warren County Bar As- 
sociation, and is at present First Vice President of the 
New Jersey State Bar Association. In the American 
Bar Association, he is active in the work of the Sec- 
tions of Criminal Law and of Legal Education and 
Admissions to the Bar, being a member of the Councils 
of both of these sections. He has been a member of 
the Rules and Calendar Committee of the House of 
Delegates, and Chairman of the Association Committee 
on Public Relations. In 1937, he was Chairman of the 
Committee on the Supreme Court Proposals, and led 
the fight which resulted in the defeat of the legislation 
proposed. 





Sketches of officials renominated have been printed 
in previous issues of the JourNAL: Thomas B. Gay, 
Chairman of the House of Delegates, June, 1938, ‘p. 
486; Secretary Harry S. Knight, Feb., 1937, p. 139; 
Treasurer John H. Voorhees, Feb., 1937, p. 139. 





Thomas B. Gay, renominated as Chairman of the 
House of Delegates. 











THE COURTS AND AMERICAN DEMOCRACY* 








By Hon. Orie L. PHILuips 
Judge of the United States Circuit Court of Appeals, Tenth Circuit 


AY I express my sincere appreciation for the 
M privilege accorded me of attending your con- 
ference and having a small part in your delib- 
erations ¢ 
The Federal Judiciary Act of 1789 provided respect- 
ing the time for seeking review by the Supreme Court 
“and writs of error shall not be brought but within 5 
years after rendering or passing the judgment or de- 
cree complained of.” Time has indeed marched on 
since the adoption of that important act. The automo- 
bile has succeeded the ox-cart. Speedy self-propelled 
luxuriant liners and ocean clippers have succeeded 
slow-moving sailing vessels which depended on a vagar- 
istic weather god who might decree wind or calm. Air- 
plane and streamline train have succeeded pony express 
and stage coach. Telephone, telegraph, and radio en- 
compass the globe. And with these tremendous strides 
in the means of travel and communication has come an 
increasing demand for a more expeditious, a more cer- 
tain, and a more competent administration of justice. 


Government and a More Complex Society 


As our society has grown more complex, the author- 
ity of government has been greatly extended to the end 
that the economic and social well being of our people 
shall be improved. With it has come the tendency to 
give to administrative tribunals quasi-judicial powers. 
Herein lies the danger. I do not mean to imply that 
administrative tribunals do not have a proper place 
nor serve a useful function in our government. No 
doubt, there are many fields where a body of impartial 
experts can better implement a statute by rules and reg- 
ulations than can the Congress and better find the facts 
that condition the determination of an administrative 
controversy than can the courts. But I do affirm that 
the growth of administrative tribunals should be viewed 
with concern. In many instances they exercise quasi- 
judicial, quasi-Rgislative, and executive powers, and in 
so constituting them we depart from our fundamental 
concept of separation of powers. Hence, they endanger 
that essential balance between the departments of the 
government which those expert in the science of gov- 
ernment, since the days of Lycurgus, have regarded as 
the only means that will prevent representative democ- 
racy from degenerating into despotism. Dean Pound 
has expressed the growth of administrative bureaucracy 
as the growth of administrative absolutism. 

In a measure this danger can be lessened by requir- 
ing these tribunals in the exercise of their administrative 
functions to observe certain safeguards to the rights of 
the citizen: (1) that they adhere to the legislative stand- 
ards set up by Congress; (2) that they give adequate 
notice and accord a full and fair hearing; (3) that they 
observe the rudimentary requirements of fair play. They 
can be further safeguarded by the process of judicial 
review. To accomplish these things the Logan-Walter 
Bill, sponsored by the American Bar Association, is 


*An address before the Judicial Conference of the Eighth Circuit, at 
Kansas City, Missouri, January 5, 1940 
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now before the Congress on favorable reports from the 


Judiciary Committees of both houses. 

But the danger cannot be avoided if, because of lack 
of efficiency, competency, certainty, and expedition in 
our judicial establishments, we take from the courts and 
vest in the legislative tribunals those functions which 
are essentially judicial in character. 


Administrative Agencies 


The purpose of those interested in “administrative 
rule” is to turn over to experts, comprising adminis- 
trative boards, the final decision of vital questions 
affecting human and property rights, particularly where 
speed is an essential factor. One justification for elim- 
inating the courts is that boards and commissions can 
act promptly, unhampered by rules of evidence and 
legal procedure. It is unnecessary to pursue the thought 
further here, and we need merely ask ourselves: Shall 
we build up this new doctrine and substitute admuuis- 
trative agencies for the courts in the widely expanding 
fields of governmental regulation, or shall we retain 
the judicial system, streamline it to meet the demands 
of present-day haste and impatience, and preserve the 
original design of those who drafted the Federal Con- 
stitution and the Bill of Rights? 

It seems to me that Mr. Chandler’s question sil- 
houettes the most important problem that confronts our 
judicial conferences, our circuit conferences, and our 
circuit judicial councils, the organized bar, and the prac 
titioner in the federal courts. 


A Challenge to the Courts 


It presents an inspiring challenge. It is of such trans- 
cendent importance that it demands our most serious 
consideration, our best thought, and our noblest efforts. 
It is my considered opinion that it can only be solved 
through the cooperative efforts of the bench, the organ- 
ized bar, and the federal practitioners. 

This is substantially the question asked by Hon 
Walter Chandler, member of Congress from Tennessee, 
in an address before the House of Representatives on 
October 30, last. 

It seems to me there are three fundamental objectives 
—expedition in the trial and disposition of causes, cer- 
tainty in the law, expertness and competency on the 
bench and at the bar. 

The new rules have made procedure simple and free 
from complexity. Under them, it is possible to bring 
all questions relating to the subject-matter of the action 
and the parties interested therein before the court, to 
cause all uncontroverted issues to stand as admitted, to 
eliminate all immaterial issues, and to cause the real 
and substantial issues, both of fact and law, to be pre- 
sented simply, clearly, directly, and expeditiously, to 
the end that full, complete, exact, and speedy justice 
shall be obtained. 

But this will be accomplished only if the judges 
breathe the spirit of life into these rules and make them 
vital and virile instruments in the administration of 
justice and only if the lawyer earnestly endeavors to 
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nical advantage or delay, but to 
ore expeditious and certain the 
administration of justice in our federal courts. 

We must also adequate judicial man power. 
The judicial office is one of great power. The action 
of the court may vitally affect the life, the liberty, the 
property, and the happiness of any person subject to 
its jurisdiction. While the judge should give to the 
performance of the judicial service his intellectual pow- 
ers fully and unstintingly, he should not be called upon 
ressure that he cannot employ his 
leavor and exercise a considered 
termination of matters that come 


use them, not for 
improve and make 


to work under sucl 
best thought and 
udgment, in tl 
before him 


Is Judicial Man-Power Sufficient? 


Through the reports of the Director of the Adminis- 
trative Office of the United States Courts we should 
have complete and definite statistical information from 


which we can urately determine what additional 
judges are neede ind we should not hesitate to go to 
Congress with requests for needed additional judges. 
[ read with much interest an article by Honorable Mer- 
rill E. Otis, on the business of the United States Dis- 
trict Courts, wherein he undertakes to lay down a 
formula or measuring stick for determining the need 
for additional judges, and I am impressed with his 
statement that “packing a district court with unneeded 
judges is not only an economic waste. It is degrading 
and humiliating every serving judge in the district 
affected.” But the cost of administering justice in the 
federal courts of United States is only .014 per cent 
of the total cost he federal government, and I would 


prefer to err on the side of appointing some judges not 
wholly needed than to have judges so overcrowded and 
overworked that they cannot keep abreast of their 
dockets, dispos« their cases promptly and expedi- 
tiously, and give the decision of every important 
controversy their best endeavors and their considered 


judgment 
Law Must Be Clear and Certain 


Our substant aw must be clear and certain. The 
spective parties and their duties and 

obligations should be determined in accordance with 
settled principles of law which, through long years of 
experience, have come to be established as a just, fair, 
and reasonable tem for determining the respective 
rights, the duties, and obligations of men, and for the 
regulation of their conduct in a free society. For our 
legal system is based on natural justice and practical 
common sense. It opposes reason to passion, accepted 
unbridled discretion, and the requirements 
bitrary power. While the principles of 
law must be adapted constantly to new and more com- 
plex social conditions the law must not lack clarity or 
certainty. It is important that men shall know the rules 
which condition their conduct and regulate their busi- 
ness and commercial intercourse. The rule stare decisis 
applies with peculiar force and strictness to decisions 
which have established rules of property. Such rules 
must be certain and stable and when once established 
should not be disturbed, even though a different con- 
clusion might be reached if the question were an open 
one. The reasons are obvious. Property is acquired 
and sold and business intercourse is carried on in re- 
Legislative changes operate pros- 
decisions are retrospective. A 
established rule of property may 


legal rights of 


principles t 
of fair play to 


liance on such rules 
pectively; judicial 
departur ft 
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destroy important rights or titles acquired on the faith 
thereof. Men may adapt themselves to rules lacking 
in technical correctness, but shifting rules afford them 
neither protection nor safety. 


Qualifications of Judges and Lawyers 


Not only must we have adequate judicial man power 
but we must constantly strive for a more competent 
and better qualified judiciary through improved methods 
in judicial selection. The practicing lawyer best knows 
the qualifications of one for*judicial service. The or- 
ganized bar should not hesitate to insist that only those 
who possess the essential qualifications for judicial 
service, intellectual and moral courage, and integrity, 
impartiality, capacity for work, legal learning and expe- 
rience, are elevated to and kept upon the bench. 

Through the efforts of the organized bar, educational 
and professional standards have been raised, so that we 
are gradually developing in this country a better trained 
and more competent legal profession. It is my view 
that in the federal districts where the standards laid 
down by the highest court of the state have not been 
raised to those recommended by the American Bar 
Association, they should be imposed by rules of the 
federal courts in those states, applicable, of course, only 
to those lawyers whose legal education follows the ef- 
fective date of the rules. Furthermore, I think appli- 
cants for admission to the federal courts should be 
required to take an examination on federal practice and 
procedure. 


The Courts and American Democracy 


I am confident the people have not lost faith in our 
courts. With all their imperfections, they are still the 
embodiment of a sincere desire of our people to be 
just each to the other, and to afford to all equal justice 








132 AMERICAN Bar ASSOCIATION JOURNAL 





under law. But I doubt not the people are frequently 
impatient with the law’s delay, the complexity of its 
procedure, the tardiness of its processes, and the lack 
of certainty in its principles and their application. 

Ours is the task of so improving the administration 
of justice by simplifying procedure, by making judicial 
processes expeditious, and legal principles clear, certain, 
and constant, that our people will demand the mainte- 
nance of our judicial system as an independent and 
coordinate branch of our federal system, with its func- 
tions unimpaired and its jurisdiction unrestricted over 
federal matters that are essentially justiciable in char- 
acter. For an independent judicial establishment is the 
sheet anchor of our institutions, the guardian of our 
civil and political rights, and the protector of our indi- 
vidual liberties against the forces of tyranny and 
oppression. 

An admonition frequently expressed today is that we 
must preserve democracy in America. While there are 
many ways in which the American lawyer can contrib- 
ute to the preservation of democracy in America, I 
know of no greater contribution he can make than to 
lend his efforts to the maintenance of judicial establish- 
ments composed of courts presided over by judges who 
are able, conscientious, fearless, honest, and just, where 
the humblest citizen may resort when his property, his 


liberty, or his life is threatened, where he may have the 
aid of competent counsel, and where to every one, ac- 
cording to the righteousness of his cause, equal justice 
under law shall be administered with expedition and 
certainty. 

And in closing may I be permitted to say to you that 
we must preserve democracy in America not only for 
our own sake, but for the sake of the world. Peace will 
some day come to war-torn Europe—God grant that it 
may come soon—and with it will come the desire of 
peoples to be free, to break the yoke of oppression, to 
enjoy the blessings of civil, economic, and religious lib- 
erty. If then they can look to America and see the torch 
of liberty shining brightly in the heavens and witness 
a system of government under which men are free, 
where equal justice is enjoyed, where men may think 
freely and worship God according to the dictates of 
their consciences, then America by her example will 
make for the regeneration of nations, the establishment 
of peace in the world, and the fruition of man’s hope 
for social, political, and economic freedom. 

Though the record of the bar in the past has been 
a brilliant one, the needs of America today challenge it 
to a greater, finer, and more patriotic public service 
Let us remain true to the traditions of our profession. 
Let us meet the challenge. 





London Letter 


Criminal Justice Bill 

As a direct result of the War it has been found 
necessary to stop all further proceedings in the House 
of Commons on the Criminal Justice Bill, to which 
reference was made in the London Letter of March, 
1939. It may be remembered that that Bill sought to 
amend the probation system as well as to abolish 
corporal punishment, except for most serious prison 
offences. In its progress through the House a large 
measure of agreement had been secured to its various 
provisions and there is little doubt that it would have 
passed into law had cirqimstances remained normal. 
Questions were asked in the House on November 9th, 
and again on the 14th, as to when it was proposed to 
take the remaining stage of the Bill. Sir John Simon 
on the latter date stated that while the Government 
were in full sympathy with the desire to complete the 
work already done on this important measure he re- 
gretted that further «consideration had confirmed the 
view that it was not possible to proceed with the Bill. 
He went on to say that the question how to reduce the 
necessary work to a minimum had been carefully con- 
sidered, but examination of the problem showed that, 
whatever methods were adopted for expediting the 
progress of the Bill, the expenditure of a very large 
amount of time and labour would be unavoidable. That 
time and labour could only be found by diverting to 
this subject efforts which are required in present cir- 
cumstances for a purpose which must take precedence 
over all other purposes. The suggestion was made that 
the Bill might be carried over to the next session and 
reintroduced at its present stage, but this suggestion 
was negatived. Thus hard labour and flogging, and 
other incidents which tend to make the life of the crim- 
inal unhappy, must continue until the world is once 
more at peace and time can be devoted to the ameliora- 
tion of his lot. 





Cyril Herbert Bretherton 

C. H. Bretherton, who died suddenly in his cham- 
bers in the Temple on the 18th November last, had 
many friends in the United States, for not only was 
he a Member of the English Bar, to which he was 
called by Gray’s Inn in 1903, but he had also practised 
for some years at the California Bar and had been edi- 
tor of a California newspaper. In London he was well 
known as a journalist and his humorous contributions 
in verse to two of our leading newspapers gave pleas- 
ure to many readers. For many years he wrote the 
“Essence of Parliament” in Punch. He was sixty years 
of age. _ 


The War and the Bar 


The resolution passed by the General Council of the 
Bar and noted in the London Letter of December last 
concerning the practices of Members of the Bar who 
are serving with the forces of the Crown, has received 
support from the Treasurers of the four Inns of Court, 
who have made an appeal to their members in the fol- 
lowing terms:—‘“As Treasurers of the four Inns of 
Court we desire most earnestly to commend to the 
practising members of our profession the scheme em- 
bodied in the recent resolution passed by the General 
Council of the Bar for preserving and maintaining the 
practice of barristers absent on war service. We trust 
it may be a point of honour with all concerned not only 
to adhere to the terms of that resolution, but to carry 
it out wholeheartedly in the spirit as well as in the let- 
ter so that when he returns a serving barrister may 
find, so far as honourably possible, his clients undimin- 
ished and his practice unimpaired.” 


Call to the Bar 

November 17th, 1939, was the first “Call Day’ of 
the War and, for the first time in history, the Call took 
place in all four Inns of Court at lunch time, instead 
of in the evening before dinner. As noted in the last 
London Letter the keeping of terms by dining in Hall 
has been suspended, hence the need to arrange the 
earlier time for Call to the Bar. At Gray’s Inn only 
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it was the custom in former times for the ceremony to 
take place during the day, the new barristers taking 
lunch in Hall afterwards, but in the other Inns it has 
been an hitherto unbroken rule for the Call to take 
place immediately before dinner. The numbers called 
on this occasion were: Middle Temple 30, Inner Tem- 
ple 24, Gray’s Inn 15, and Lincoln’s Inn 8. Many of 
these, however, for one reason or another had applied 
for, and been granted, permission to be called in ab- 
sence. 

In one of the Inns at least, so long as dining terms 
are suspended, dispensations from keeping terms will 
be granted to students serving in the forces of the 
Crown or engaged on whole time National Service, 
students at a University outside London, students ordi- 
narily resident outside London, and those who give 
special reasons approved by the Masters of the Bench. 
Students not included in the above categories will be 
obliged to attend at the Treasury Office of the Inn 
once during the term to sign a register kept for the 
purpose if they wish to be credited with the term. 


Law Society 

The Council of the Law Society have had under con- 
sideration the reopening of the Society’s School of Law 
at their Hall in January, 1940. It will be remembered 
that, like the Inns of Court, the Law Society decided 
to continue the holding of examinations after the out- 
break of war, but their Law School was not re-opened. 
Now, however, there seems to be some demand for the 
resumption of the School’s usual activities and it is 
possible that teaching will be resumed. If so, the lec- 
tures and classes in the first term would include all 
the subjects for the Solicitors’ intermediate examina- 
tion which were included in the time table for the Au- 
tumn term, 1939, which had not been held, and all the 
subjects for the same examination which would nor- 
mally be included in the Spring term, 1940. The usual 
correspondence classes for the intermediate and final 
(Pass) examinations would be renewed, and the pos- 
sibility of arranging for teaching in final subjects will 
be considered when it has been ascertained what is the 
extent of the demand for such teaching, 
Prise Court 


The first sitting of the Prize Court to adjudicate on 


enemy ships and goods seized as prize took place on 
December 12th, 1939, when four cases were heard by 
the President of the Probate, Divorce and Admiralty 


Division of the High Court of Justice. The first was 
that of the Cap Norte, which was seized on October 
12th. The ship was found to have been registered at 
Hamburg, which fact was advanced as sufficient proof 
of her enemy ownership. His Lordship said that he 
would condemn the ship as good and lawful prize and 
order her to be delivered up to the Crown without 
appraisement. Decrees of condemnation were also pro- 
nounced against the German ships Hannah Boge, Bi- 
anca, and the yacht Elvira III, an auxiliary yacht. 
Prize law has from very early times been exercised 
in this country on strictly judicial lines. In volume 6 
of Rymer’s Foedera, p. 14, there is to be found a rec- 
ord dated 1357, relating to the condemnation as good 
and valid prize of certain goods belonging to Portu- 
guese subjects. In these ancient times two separate 
jurisdictions were administered by the Lord High Ad- 
miral known respectively as instance, or ordinary civil 
jurisdiction of the Court; and prize, which applied to 
naval captures during war, and it was not until the 


middle of the 17th century that these two jurisdictions 
were separated. Statutory recognition was conferred 
upon the Admiralty Court in 1864, by the Naval Prize 
Act of that year, although the jurisdiction of the Court 
had not been disputed since the year 1616. At the be- 
ginning of every war jurisdiction in prize matters was 
conferred upon the Admiralty Court by the issue of a 
commission by the Crown to the Lords of the Admir- 
alty. Since the Act of 1864 it would seem that this 
procedure has no longer been necessary. At all events 
it has not been absolutely prescribed ; but nevertheless 
it has been regularly adhered to on all occasions on 
the outbreak of war. In 1914 an Order-in-Council was 
made directed to the Lords of the Admiralty to “will 
and require His Majesty’s High Court of Justice and 
the Judges thereof to take cognizance of and judicially 
to proceed upon all and all manner of captures, seiz- 
ures, prizes and reprisals of all ships, vessels and goods 
already seized and taken and which hereafter shall be 
seized and taken and to hear and determine the same, 
and according to the course of Admiralty and the law 
of Nations, and the Statutes, Rules and Regulations for 
the time being in force in that behalf, to adjudge and 
condemn all such ships, vessels and goods as shall be- 
long to the German Empire or to the citizens or sub- 
jects thereof or to any other persons inhabiting within 
any of the countries, territories, or dominions of the 
said German Empire.” Similar Commissions were is- 
sued on the outbreak of war between Great Britain and 
the other powers then opposing her. 


New Prize Act and Regulation 


In September 1939 a néw Prize Act received the 
Royal Assent and, as an indication of the changing 
times in which we live, it is interesting to note that the 
old prize law has been made to apply in relation to air- 
craft and goods carried therein. The Act itself is ex- 
tended to include the United Kingdom, the Channel 
Islands, the Isle of Man, the Commonwealth of Aus- 
tralia, the Dominion of New Zealand, British India 
and British Burma, Newfoundland and every British 
Colony and Protectorate, as well as every territory in 
respect of which a mandate is being exercised by the 
Government of the United Kingdom, the Common- 
wealth of Australia or the Dominion of New Zealand, 
and to every other country or territory in which the 
Crown has prize jurisdiction. New Prize Court Rules, 
which, by request and consent, extend to the Dominion 
of Canada so far as applicable, have been made for reg- 
ulating the practice and procedure of the Prize Courts 
- the conduct of officers thereof and for regulating 
ees. 


Plaintiff and Jury 


By way of contrast to “war talk” it may be well to 
finish on a more cheery note by repeating a story which 
is now going round the Temple: A Case was in course 
of hearing when, upon the Plaintiff being called, one 
of the jurymen was seen to leave his seat and walk 
towards the witness box. The following conversation 
then took place: 

Judge: Are you the Plaintiff in this Case? 

Juryman: Yes, my Lord. 

Judge: But this is most improper. You cannot pos- 
sibly serve on the jury if you are the plaintiff. 

Juryman: Well, my Lord, I must say I thought it 
was a bit of luck! 

S. 

The Temple. 
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Is Prison Management a Career?” 


$y SANFORD BATES 


Executive Director, 30ys’ Clubs of America; former 


Director Federal Bureau of Prisons 

RISON management, whether it be from a desk in 

the state capitol or while standing in front of an 

angry mob of prisoners made desperate by a timid 
parole board, is an interesting job. It demands courage, 
ability, discrimination, integrity, patience, knowledge 
of human nature, business acumen and a sense of 
humor. Because a man is good at garnering votes may, 
but probably does not, indicate that he will be able 
to keep order and do justice in a modern penitentiary. 
Managing a prison is an exciting adventure, and it is 
a useful public service. It is still in its experimental 
stages, but in the great majority of states of this union 
it is not a career. And dont let anybody tell you 
different ! 

No business man with a modicum of intelligence, if 
he cared to see the establishment in which he was in- 
terested prosper, would do the things that the average 
governor does in appointing his prison warden. I 
have known, personally, probably as many prison 
wardens, administrators and superintendents of re- 
formatories as any man in America. They have been 
splendid men to meet and know. In spite of the handi- 
caps of a hostile or indifferent public opinion they have 
done a creditable job. They have tried faithfully to 
make a silk purse out of a sow’s ear. With few ex- 
ceptions they have been honest and industrious men. 
If they have been cruel or indifferent or politically- 
minded, it has been generally because the system made 
them so. 

But I venture to state that not a single warden in 
the country today conscientiously and deliberately, in 
advance, adopted the prison business as his life work 
and set himself to the task of training for it. Some 
people have been kind enough to refer to my venture 
in the penal field as a career. As a matter of fact, 
to start with, it was an accident. The last thing I ever 
expected was to be interested in penal institutions. 
What training I had was for the law and not for 
penology. I had to get appointed, quite fortuitously, 
to an executive position before I could develop the 
absorbing interest in the subject, which has lasted me 
ever since. 

Most wardens today are fortunate that they do 
have assistants and subordinates in certain key posi- 
tions who have made a career of their particular job. 
I suspect that no head of a prison would be so un 
mindful of the health of his prisoners as to appoint a 
layman to the position of prison doctor. No, the prison 
physician must be certified by the State to be compe- 
tent to practice medicine. The engineer must have 
passed a qualifying examination, the chaplain has re- 
ceived his badge of office after long training and an 
ordination into the ministry. Even the plumber, the 
electrician, the drain layer and possibly the barber and 
the social worker have likewise been certified as 
competent in their respective fields. But the head man 
who directs the activities of these subordinates and, 
in most cases, the purely custodial force which carries 
out his directions are untrained and, we might say, 
unexpectedly in their jobs. 

Occasionally one hears an argument that Civil Serv- 
ice is not applicable to the conduct of the prisons 


*From an address delivered om Oct. 17, 1939, at the American Prison 


Association Congress. 


There is not a single disadvantage growing out of Civil 
Service that cannot be satisfactorily matched with the 
greater advantage in having a permanent, non-political 
merit system. The one argument that is perhaps the 
least worthy of consideration and yet hardest to meet 
is furnished in a frank answer given by a candidate 
for prison officer in a Civil Service examination which 
I happened to see. In reply to the question, “Do you 
believe in Civil Service for prison employes?’, he 
wrote, “Yes, I suppose so, but there ought to be some 
way for an ignorant man to make a living.” 

If you want our prisons and reformatories to be 
places of efficiency, of honest and intelligent adminis- 
tration, we should be as mindful of the personnel as the 
average business corporation or school department. If 
we insist on treating the prison as a place where those 
who are unable to obtain employment from somewhere 
else can be taken care of, we might just as well shut 
up shop now and stop talking about prison reform. 
Within three years I heard a state prison official say 
that the governor of his state could get legislation 
through because it was his custom at the beginning of 
the legislative session to permit each member of the 
assembly to designate the appointment of a prison 
guard. I regret to report that the prison system of 
that state is just about what you would expect as a 
result of this kind of personnel policy. 

If prison administration is to be worthy of the public's 
confidence, this Association should be more emphatic 
than ever in favor of the complete covering of all posi 
tions under the Civil Service. I would go so far as to 
say that it would be better to keep in office even an in- 
competent warden if thereby the principle of Civil 
Service could be established. But I am satisfied that 
would not be necessary. Once guarantee to the war- 
den or superintendent freedom from partisan political 
control, subject him only to the rigorous oversight of 
the commissioner or board of control, which likewise 
has the freedom to do a good job and is answerable 
only to the public at large, and you will find even a 
warden who now seems to be unmindful of the possi 
bilities of his job, will more surely measure up to it 


Junior Bar Notes 
(Continued from page 145) 


An all-day legal institute was held by the Vermont 
Junior Bar Conference at Burlington on Dec. 16. Sub 
jects discussed were courage and compensation of law- 
yers (by Judge Howe), English law procedure (by 
Chief Justice Moulton), federal taxation other than 
income tax, and the federal rules of procedure. State 
Chairman Osmer C. Fitts presided at the dinner held 
in the evening. 

The first of a series of meetings in different parts 
of the state was held by the Colorado Junior Bar Con- 
ference at Denver on Dec. 28. Max M. Gilford of Los 
Angeles, Associate Director of the Public Information 
Program, was the principal speaker at the meeting. 

The “Junior Bar Journal” of the Oklahoma unit of 
the Conference is the second publication of its kind to 
put in its appearance this year. It follows by two 
months the Junior Bar “Jolt” of Kentucky 
publications are convenient and interesting media for 
the interchange of views and news among local mem- 
bers of the Conference. 


These 
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THE ACHIEVEMENTS OF THE AMERICAN BAR 
ASSOCIATION: A SIXTY YEAR RECORD* 





By Max Rapin 


CHAPTER VIII 

THE CANONS OF LEGAL ETHICS 
HE phrase “canons of legal ethics” is so familiar to 
us now, that we are prone to disregard the fact that 
two words in it are used in a special sense. One 
is the word “canon” and the other is the word “ethics.” 
As far as the word “canon” is concerned, it is a Greek 
word and means nothing more or less than rule, but it 
is usually associated in our minds with ecclesiastical 
law. Its application to rules of professional conduct— 

any kind of professional conduct—is quite recent. 

The use of the term “ethics” is somewhat older both 
in the medical and the legal professions, but it is also 
a term transferred from what was at first a different 
group of ideas. “Ethics” ordinarily suggests morality, 
or rather the science of human conduct on a philo- 
sophical plane, and “ethical” and “moral” are almost 
synonymous expressions. 

There can be little doubt that the use of the words 
“canons” and “ethics” in connection with the rules of 
conduct of the bar was a partially conscious attempt 
to add a special dignity and importance to these rules 
and to differentiate them from rules of procedure or 
similar matters of which the primary purpose is con- 
venience or advantage. The rules of professional con- 
duct in law were based on different principles. They 
were consciously directed to imposing restraints on 
lawyers, restraints which were designed first to prevent 
the evils of free competition from attaching to the pro- 
fession and, secondly, to enforce on lawyers a sense of 
definite responsibility to their clients and to society. 

Such rules of conduct in the profession of the law, as 
in that of medicine, are very ancient. In medicine the 
so-called “oath of Hippocrates” is a statement of the 
lofty moral ideals which are declared to animate all 
physicians. Similarly an oath of devotion to the good 
of society as a whole and to the interests of the special 
group was demanded of all members of the many guilds, 
mysteries and orders that existed in the Middle Ages, 
and the oaths which members of the bar took in England 
were of the same sort. 

In the early history of the United States, lawyers of 
peculiarly high character had given frequent expression 
in lectures and in books to their sense of the high aims 
of the law and their zeal for the highest moral standards 
in its practice. Mr. Hoffman’s book on the practice of 
the law, “Course of Legal Study,” which was widely 
read and often quoted, inculcates a doctrine that cannot 
fail to excite the highest admiration. The same may 
be said of the book of Judge George Sharswood of 
Philadelphia, published in 1854, entitled “An Essay on 
Professional Ethics.” This essay was republished in 
1907 as vol. 32 of the Reports of the American Bar 
Association, and an elaborate eulogy of the author may 
be found in 102 Pennsylvania State Reports, pp. 
601-30. 


*The first chapters of Professor Radin’s study of the Asso- 
ciation’s history were published in the November, December 
and January numbers of the JournaL. The series will continue 
in succeeding numbers. 


Sharswood 


Judge Sharswood’s essay is an excellent book in sub- 
stance and style. It has a little lighter tone than the 
almost funereal solemnity of the self-consecrating 
pledges enumerated in Hoffman’s book, and it is defi- 
nitely phrased in language that makes an appeal to 
lawyers. Its presentation, however, of the duties of the 
profession is still in the main somewhat rhetorical, and 
while it undeniably infuses in the reader a sense of lofty 
purpose it does not quite guide him in the more con- 
crete situations in which the young lawyer is likely to 
find himself. 

The book none the less was a first-rate basis for a 
definite examination of what a lawyer should do in his 
triple relationship to his clients, his colleagues, and the 
community, and, if the Association had done no more 
than render this little book more fully available to 
practicing lawyers all over the country, it would have 
been an appreciable service. 


Three-Fold Duty of the Lawyer 


Of the three aspects of legal ethics that have just 
been mentioned, the duties of the lawyer to his col- 
leagues, to his clients, and te the community, the public 
was inclined to look askance at the first, with skepticism 
at the second, and with frank disbelief at the third. 
That lawyers recognized duties to each other, as doctors 
did, as members of other privileged professions did, 
most people were ready enough to admit, and they liked 
the lawyers all the less for it. Lawyers, it was said, 
felt it their duty to stand by each other, to refuse to 
testify against each other, to protect each other in ill- 
doing ; an “ethical” lawyer was one who declined to go 
to the aid of a poor devil who was in the toils of a legal 
sharper ; indeed, the entire body of the members of the 
bar were obliged to present a solid front and to support 
for the “honor of the profession” those who were the 
least honorable of their own number. The fact that the 
profession was in this respect so extremely ethical, was 
the very thing laymen complained about. 

The basis of this aspect of legal ethics is the guild 
system of organization, which of course dominated the 
older forms of legal association in the English Inns of 
Courts. The guilds were monopolies. And the English 
serjeants and barristers likewise had a practical monop- 
oly. Competition was an impropriety, partly because 
it was unnecessary. And those who might enjoy a 
lucrative profession could therefore afford to be polite 
to each other, even—it was felt—at the expense of the 
public which had no choice but to use the services of 
these mutually polite and deferential craftsmen. 

The second aspect of legal ethics, that which con- 
cerned the duties of a lawyer to his clients, is the one 
which has elicited many doubts among laymen. The 
essence of the duty of a lawyer to his client is com- 
plete fidelity. All rules of conduct, all canons of ethics, 
all oaths administered to advocates, make much of this 
—and indeed they could do no less. 

We may say that there is no difference of opinion 
between the bar and the laity on the fundamental need 
of fidelity as the foundation of this branch of legal 
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Frown Poftrait by Garekouet va 


GEORGE SHARSWOOD. 1810-1883 


Judge Sharswood was on the bench in Pennsylvania 
for nearly forty years, ending as Chief Justice of the 
Supreme Court. His greatest fame, however, has come 
from a little book, Professional Ethics, which he wrote 
and first published in 1854. It is further described by 
Professor Radin in this number of the JOURNAL. 


ethics. What is in dispute is the means by which it 
shall be enforced and the extent to which it is in fact 
enforced. The suspicion that lawyers obtain most of 
the profits of litigation for themselves at the expense 
of their clients is deeply ingrained and difficult to erad- 
icate. That they are required not to do so by their self- 
imposed rules of conduct and are held to a rigid ac- 
counting for everything that they receive on behalf of 
their clients, is taken to be theory and not practice. 

It may be said at once that even the most vigorous 
attacks on professional ethics do not assert that lawyers 
are prone to betray their clients to their opponents. 
Selling out of a client by his attorney is, to be sure, 
occasionally found as a theme for melodrama and the 
more lurid type of romance, but in general it is admit- 
ted, even in the most violent diatribes against the legal 
profession, that such instances are extremely rare. 

It may be said, therefore, that the rules of legal ethics 
which demand unswerving fidelity of a lawyer to his 
client are as rules generally understood and accepted. 
The question is largely one of administration. 


Relation to the Public 


It is the third aspect of legal ethics which has in 
modern times come into special prominence. It may 
indeed be argued that any sense of responsibility of the 





lawyer to the community as such seems to contradict 
the duties of solidarity of the lawyers in their profes- 
sion and of single-hearted devotion to the interests of 
their clients. The obligation of lawyers to maintain the 
honor of the profession might be construed—it is de- 
clared it is usually construed—to make them protect 
other lawyers from the consequences of their miscon- 
duct. The rule that they must not betray each other 
has been made to mean that they must not assist in get- 
ing members of their own profession punished. 

There is an even more striking conflict when we deal 
with the duties of the lawyer to his client. Suppose the 
client to be a rascal. The community demands his pun- 
ishment, but the lawyer is sworn to prevent it, by being 
engaged as a lawyer. Or suppose one of the litigants 
to be manifestly wrong. His lawyer must strain all his 
efforts to make his case appear right. In both instances, 
the damage to the general and communal interest is 
apparent. 

Sut the ancient guild spirit which is in part the 
source of our canons of ethics was not unaware of this 
contradiction. Indeed, as far as its theory went, it main- 
tained a rigid discipline over its members primarily in 
the public interest. The merchant and craft guilds an- 
nounced a requirement of high standards of quality in 
merchandise and of honesty in dealing; and subjected 
their members to drastic penalties for any infringe- 
ment. 

Similarly in the case of the English bar, the fact that 
the highest rank of the profession were “serjeants,” 
that is to say, “servants” of the king, was assumed to 
provide a check on any practice that was anti-com- 
munal in its tendency, since of course the king repre- 
sented the state. But public sentiment was not much 
influenced by such pronouncements. It was a fact that 
lawyers could not only be found to act on behalf of 
notorious ill-doers but that they had made it a duty so 
to act and this protection of anti-social persons has 
always been held to be one of the gravest of the indict- 
ments brought against lawyers. 


American Bar Association Takes a Stand 


When the American Bar Association first undertook 
to deal with this matter, the usual question arose as 
to whether to do so was not to infringe the autonomy 
of local groups, and whether the issuance of a code of 
ethics was in any sense a part of the functions of such 
an organization. 

The first detailed discussion of this matter took place 
in the meeting of 1907. The report of the committee 
recommending the adoption and promulgation of a code 
of ethics was adopted, and in vol. 31 of the proceedings 
of the Association a series of appendices summarized 
the history of these measures in the United States. 

Probably no single person did more zealous service 
in gaining general acceptance for the canons of ethics 
and in helping their enforcement than the late Charles 
A. Boston. The first committee was much influenced 
by Judge Thomas Goode Jones of Alabama, and a num- 
ber of the most active members of the Association de- 
voted themselves with particular eagerness to this 
branch of the Association’s labor. Special mention 
must be made of the work of Professor George P. Cos- 
tigan, Jr., and of Judge Simeon E. Baldwin. 

To Professor Costigan is due the first careful com- 
pilation of cases and materials on the subject, a book 
that served indirectly as a model of a new type of text- 
book and directly as a grouping of documents that made 
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THE OATH OF HIPPOCRATES 

“The high-water mark of professional morality 
is reached in the famous Hippocratic oath, which 
Gomperz calls ‘a monument of the highest rank in 
the history of civilization.’ It is of small matter 
whether this is of Hippocratic date or not, or 
whether it has in it Egyptian or Indian elements ; 
its importance lies in the accuracy with which it 
represents the Greek spirit. For twenty-five 
centuries it has been the ‘credo’ of the profession, 
and in many universities it is still the formula 
with which men are admitted to the doctorate.” 

—William Osler, The Evolution of Modern 
Medicine (Yale U. Pr., 1921), p. 63. 











clear both the development of the doctrine and its rela- 
tion to the history of the profession. 


Lawyer’s Oath 


The movement for an official and authoritative 
formulation of the rules of professional conduct may 
be dated in the United States from the oath adminis- 
tered in the then territory of Washington and made part 
of a territorial statute on January 24, 1863. It is in 
effect the oath originally taken by the advocates of the 
Republic. of Geneva, and several of its most striking 
phrases have become permanently embodied in all sim- 
ilar codes and regulations ever since. 

The same oath was incorporated as a list of duties 
into the code of civil procedure of the State of Cali- 
fornia in 1880 and subsequently into the laws of other 
“code” states. These duties, to be sure, were brief 
enough and were necessarily couched in extremely gen- 
eral terms. But in 1887 the Bar Association of Alabama 
adopted a more extensive code whieh with modification 
was followed by ten other states. 

These codes, the Geneva oath, the “resolution” of 
Hoffman, the ethical code of Denmark and Norway of 
1683, and the “Lawyer’s Prayer” written by Samuel 
Johnson in 1765, were incorporated as appendices in the 
above-mentioned vol. 31 of the reports of the Associa- 
tion, and this was followed by the republication of 
Sharswood’s essay as vol. 32. 

The purpose of this publication was obviously edu- 
cational. Clearly, if the Association desired to set itself 
the purpose of raising the standards of the profession, 
it had first to acquaint its members with the rules it 
sought to enforce. When we recall the extreme diver- 
sity of legal education existing in the United States and 
the laxity of the rules of admission in many states, it is 
not surprising that even the best established doctrines 
of professional conduct remained unenforced. They 
were simply unknown to a vast number of practitioners 
who had picked up their knowledge of law from actual 
experience and were not in the ‘habit of reading ex- 
tensively in the history of their own profession. 


Canons of Ethics Adopted 


Indeed, not only this published material but the actual 
Code itself had as its chief purpose that of acquainting 
the bar with the lofty traditions of an ancient and priv- 
ileged craft. When in 1908 the thirty-two “canons” 
were adopted, the mere promulgation, although ob- 
viously without any statutory effect, had an immediate 
and salutary result. Whatever lawyers might hereafter 
say about the validity or desirability of these rules, it 
was difficult to plead ignorance of them. 

The thirty-two canons were increased to forty-five 


in 1928, and in 1933 and 1937 two new canons were 
added. The entire code has been frequently published 
in separate form. It is available for practically free 
distribution and has become an object of careful study. 
It has further been amplified and clarified by answers 
of the committee on ethics of the Association. 


Answers of Committee on Professional Ethics 


These answers follow a form that has now become 
established in such situations. Questions dealing with 
general and supposititious cases are sent to the commit- 
tee and its advice is sought. It is evident that in almost 
every instance the question—however generally framed 
— is in fact based on a real experience, a situation that 
occurred in actual practice, to himself or another, on 
which the lawyer desires guidance. It is none the less 
necessary to avoid such specific details as will identify 
the parties in the particular case. 

These answers are not decisions, and the code is not 
a statute. None the less, the answers constitute a sort 
of jurisprudence and the continued use of the code in 
discussions has given it the prime characteristic of stat- 
utes; that is, the fact that the actual wording of the 
canons as well as their general significance determines 
the propriety of the conduct regulated under them. 


Local Bar Associations Act 


The code of the American Bar Association is incor- 
porated by reference into the rules of conduct of many 
local bar associations. This is especially the case in 
those states in which the bar has become “integrated” ; 

i. €., in which an incorporated bar has been created by 
statute as a public institution, membership in which is 
the absolute prerequisite to the right to practise law. 
The code is likewise taken by courts and by disciplinary 
committees to contain so reasonable and authoritative a 
presentment of the standards of professional conduct, 
that it can be used as a guide in the decision of issues. 

What has therefore been successfully accomplished 
by the American Bar Association in this matter is, 
first of all, a wide diffusion in a restrained and compact 
form of the traditional doctrine of the profession, the 
doctrine which emphasizes the obligation of courtesy 
between lawyers, the obligation of fidelity of the lawyer 
to his clients, and the responsibility of the lawyer to 
the community as a whole. 

But as a matter of fact the publication of the Canons 
of Ethics of the American Bar Association performed 
another service, quite as important and significant. 
Judge Sharswood’s essay, which in a sense prefigured 
the code of the Association, while thoroughly conserva- 
tive in its approach, stressed sharply the need of prog- 
ress in legal ethics as in every other branch of the law. 
“True conservatism,” he declared (32 A. B. A. Rep. 
27), “is gradualism—the movement onward by slow, 
cautious and firm steps—but still movement, and that 
onward.” 


Practical Difficulties 


In the case of legal ethics, it was clear that the rigid 
insistence upon rules which arose when the function of 
the attorney and that of the barrister were sharply 
divided and when barristers were a small group of per- 
sons with a virtual monopoly, could hardly be justified 
in a time and under conditions that had so materially 
changed in all these respects. The Association too 
into serious consideration two particular aspects of the 
relation of a lawyer to the community and decided in 
favor of the modern and enlarged view in hoth cases. 
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The first related to the duty of the lawyer to his 
client. There is a persistent notion—not altogether 
without support even among men who should know 
better—that a lawyer has no choice when a case is pro- 
posed to him, but to accept it. This is, to be sure, the 
situation in England in the case of a barrister, who is 
briefed by a solicitor or attorney. But, since the Amer- 
ican lawyer is a fusion of the attorney and the barrister, 
there is little basis for transferring this doctrine to 
the United States. Under all circumstances, it is an 
undesirable rule and an ineffective one so far as it con- 
cerns those persons who are in need of legal protection. 
And it does serve as a rationalization for practices that 
have given the bar considerable ill repute. 

The canons of ethics specifically deny any duty to 
accept employment. They go further. Not only may 
employment be declined, but it may be rejected later, 
after acceptance, under conditions that make an honor- 
able continuance of services impossible or difficult. 


Lawyers Must Serve Their Clients by 
Fair Means Only 


Again the canons expressly repudiate that extraordi- 
nary perversion of a lawyer’s duty which is often as- 
serted, that when employment is once accepted it is 
the lawyer’s duty to strain every rule to the breaking 
point in his client’s interest; that no device, however 
dubious, is improper, provided it is short of clear ille- 
gality. The famous assertion that the lawyer must 
serve his client’s interests “by fair means or foul,” per 
fas et per nefas, although it bases itself on an apocryphal 
declaration of Brougham, is unmistakably rejected, and 
the obligation of the lawyer to decline any act that is 
even questionable and to maintain in the conduct of 
the case a strict sense of justice and right—even when 
these will be adverse to his client—this obligation is, 
in terms at least, made the foundation of a lawyer’s 
duty. 


Confidential Communications 


And, finally, the question of confidential communica- 
tion is dealt with in a new fashion. The cloak of pro- 
fessional secrecy has enabled mischief to be carried out 
by means of legal process in far too many cases. That 
a lawyer’s lips should be sealed the moment his assist- 
ance is demanded, whether he accepts employment or 
not, has in striking instances prevented effective pun- 
ishment of criminals. The code makes a definite change 
in the previously accepted doctrine. The privilege of 
confidential communication may not be used to procure 
immunity, when a crime is to be committed, nor when 
the lawyer’s aid has been asked for the commission of 
a fraud. 

All these are definite modifications of rules which had 
been more or less accepted and had grown up in an 
effort to exclude from the relation of lawyer and client 
all but the persons actually concerned. The canons as 
rephrased in the code of the Association bring into 
prominence once more the public interest in the profes- 
sion of the law and-take a step—a slow and cautious 
step, as Sharswood urged—toward the doctrine de- 
manded by reason and justice, the doctrine that when 
the private interest of a client conflicts with the public 
interest, it is the latter, and‘ not the former, which must 
be made paramount. 


Contingent Fees 


But there was also another matter which is not of 
such fundamental interest, but which because of its 


practical aspects aroused a long and bitter discussion. 
This was the question of contingent fees. Contingent 
fees were quite opposed to the tradition of the legal pro- 
fession. When we keep in mind the history of this 
profession, it is clear that contingent fees woultl not 
become a necessity in a small group of men who had 
an unchallengeable monopoly, and would be abhorrent 
to gentlemen whose boast it was that mercantile prac- 
tices formed no part of their methods. Indeed, a con- 
tingent fee seemed an obvious instance of champerty, 
which was not only an impropriety but to a certain ex- 
tent a misdemeanor. 

Sharswood’s essay was written when the agitation for 
and against the contingent fee was at its hottest, and 
the author takes special occasion to argue against it. 
His arguments are the familiar ones drawn from the 
history of the bar and from its rank and its dignity. 
This position is ably and eloquently defended, but what 
is entirely omitted is that the conditions which made the 
contingent fee champertous did not exist in the United 
States, and that there was a real danger that a large 
number of persons would find themselves without re- 
dress under circumstances of serious loss. 

One of the chief changes in social and economic con- 
ditions that govern such matters was the rise into gen- 
eral use of new and potentionally dangerous means of 
transportation. We are a reckless people, and it was 
too much to suppose that at the most accelerated period 
of our development these new contrivances would be 
operated with the caution that such innovations seemed 
to suggest. If the only method of securing redress in 
the case of negligence involved the payment of retain- 
ers and substantial fees, a large percentage of the vic- 
tims of negligence would have to forego all attempts 
at compensation. 

The contingent fee offered a way out. That it has 
been abused is beyond question. It was almost certain 
that it would be abused when the matter was first 
mooted, but the proper course was obviously an attempt 
at regulation, rather than its complete rejection. 


Regulation v. Rejection 


The Bar Association, against the views of the lawyers 
of longest and weightiest authority, decided in favor 
of the contingent fee. It was a definite step forward, 
a step that England has not yet taken, with the result 
that litigation is still largely the privilege of the well- 
to-do in that country. The wording of the thirteenth 
canon, which sanctions contingent fees, is general 
enough, and merely states a principle, as such rules 
should do. It is for courts and local jurisdictions to 
take such measures as will remove the evils that attend 
the system. 

The Bar Association in its code of ethics has un- 
doubtedly made a real contribution to the problem of 
adjusting the demands of a profession which must 
maintain its members with those of a public which must 
be assured of competent service and be protected from 
exploitation. Newer canons are now added only upon 
a deliberation that compares more than favorably with 
the process of legislation by formal legislatures, and it 
is only proper that they should be treated—as they 
are—as though they were statutory amendments. The 
Bar Association has in this fashion made itself an in- 
strument of control where control is vitally needed. It 
has evidently no intention of avoiding the responsibility 
of this position. 
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CHAPTER IX 
THE AMERICAN BAR ASSOCIATION AND 
THE PUBLIC 


HE AMERICAN BAR ASSOCIATION is an 

organization of professional men. This is another 

way of saying that it is a group of men who have 
a twofold purpose in their lives, one of which is re- 
lated to the public service and the other to their private 
advantage. When an organization of such persons 
is formed it is inevitable that there will be conflicts 
of opinion among them as to which of these two pur- 
poses shall predominate. 

The history of similar associations indicates that 
the self-regarding purpose has loomed large in the 
records of their proceedings and public utterances. 
Associations of manufacturers have deemed it neces- 
sary to confine most of their energies and their time 
to efforts that advance the primary purpose of manu- 
facture: to wit, those which increased the profits of 
their enterprise. Technical associations usually showed 
a similar absorption in matters that made the exer- 
cise of their craft a more profitable thing for those 
engaged in it. 

There was a certain justification in the case of these 
associations to devote themselves whole-heartedly, or 
almost whole-heartedly, to acts which redounded to 
their profit. There is, of course, an obvious limitation 
in the fact that the members were themselves competi- 
tors and that it must be assumed that they were neither 
wholly predatory nor quite without any sense of civic 
responsibility and patriotism. But, in the main, they 
frankly and honestly avowed what may be called 
a selfish or, if that is too strong, a self-regarding, pur- 
pose in their organizations. And the obvious justifica- 
tion is to be found in the fact that, except for purposes 
of profit, these men would not have entered this par- 
ticular type of work at all. 

3usiness men are not required to spend a long period 
of expensive training in order to go into commercial 
work. They need not apply for a license. Indeed, 
under our constitution—with ill-defined exceptions— 
the right to do business is in general a property inter- 
est protected by the fifth and fourteenth amendments, 
and the bills of rights of most State constitutions. 


Business and the Professions 


Associations of men in business organizations or 
other similar bodies may, accordingly, without offense 
or impropriety assign to themselves, as a matter of 
major concern, their own economic advantage. Asso- 
ciations of professional men who are licensed in a 
special way by the community, who receive what is 
in effect a monopoly, who in many states receive a 
large part of their training at the public expense, are 
clearly in a different case. It is expected of them that 
they will put their public obligation first and their pri- 
vate advantage second, that, while it is not required of 
them to profess a complete altruism, it is assumed that 
separately and in combination their first duty is to 
secure and further justice when they form an associa- 
tion of lawyers. 

Historically, as far as the English prototype of our 
professional organization is concerned, the situation 
is a little confused. The specially privileged group of 
English lawyers, the serjeants and their apprentices 
the barristers, formed a guild in the medieval sense, 
and a guild was primarily a matter of mutual protec- 


tion, particularly by the exclusion of outsiders. But 
this guild had a special relation to the performance of 
the royal duty of maintaining justice, and in that rela- 
tion regarded the special technique which it developed 
for achieving justice, as a service to the state. 


Law Reform as a Professional Purpose 


Organizations of American lawyers from colonial 
times to the present accepted a responsibility in this 
matter that went beyond anything the ancient English 
guild or order attempted. It definitely sought to im- 
prove the law, particularly by clarifying and simpli- 
fying it. It turned out that this was a Herculean task 
and tHat to be competent to reform the law, the bar 
must be adequately trained. 

We find consequently that these two objectives, the 
improvement of the personnel of the bar and the re- 
form of the law, have gone hand in hand, and that the 
lawyers of the country have contributed, individually and 
by their joint efforts, to the many changes by which the 
feudal English common law (derived from a social 
system in which landed proprietors were the real rulers 
of the country) was modified to fit a system based upon 
commerce, the free exchange of commodities, and an 
immensely multiplied rate of production. That the 
law has kept pace with these changes is not pretended, 
but it is to the lawyers that we owe such efforts as 
have been made to keep pace. 

The gap, however, which separated the law from the 
social and economic institutions to which it was to be 
applied, necessarily became wider in recent times. The 
last years of the nineteenth century, following a major 
depression, and the early years of the present century 
were marked by an enhanced consciousness of the de- 
fects of our economic structure, and the rapid multi 
plication of increasingly drastic proposals to remedy 
these defects. 

That these economic and political upheavals had 
their effect on the law was inevitable. However, the 
technical insufficiencies of the law as it was practised 
in fifty and more separate jurisdictions loomed more 
immediately in their eyes. Lawyers individually, and 
the American Bar Association as their most authentic 
mouthpiece, expressed varying political and economic 
opinions, and while it is a fact that these opinions were 
always in the main conservative they were only slightly 
more so than the opinions of the majority of the 
American people. 

Inevitably, conservative lawyers and judges would 
interpret existing constitutional, statutory, and judici- 
ally created rules in such a way as to secure conserva- 
tive results, and liberal lawyers and judges, in order 
to secure liberal results. In both cases, no question 
need be raised as to the complete conscientiousness and 
sincerity of the men engaged in so interpreting existing 
law. But while the range of interpretation was always 
fairly wide it was apparent that changes of great mo- 
ment were impending which no power of interpretation 
could do more than slightly limit. 


Lawyers Are Also Citizens 


Lawyers were not only professional men, but also 
citizens. They were, as a matter of fact, a group 
of citizens whose general education and whose intelli- 
gence were almost necessarily somewhat higher in 
average than the general run of the community. They 
not only had the right, but the civic duty, as individuals 
to express and further their opinions in any way open 
to all citizens. Their influence in those matters would, 
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of course, depend in all instances on the personality 
and reputation of the individual lawyer. 

But that the lawyers as a class—or a definite body 
of men—could or should exercise a group influence 
on the community, was a rather novel idea. The 
earliest discussions in the American Bar Association 
during the eighties and nineties seemed to indicate a 
strong objection to this form of activity. In this type 
of opinion the responsibility of the lawyers to the com- 
munity was exhausted when lawyers first of all con- 
scientiously interpreted and applied existing rules of 
law, in the interests of their clients, but without dis- 
regarding the fundamental obligation of achieving 
justice; and, secondly, when lawyers conscientiously 
sought to clarify the statement of the law and simplify 
its procedure. Organization to effect these ends was 
necessary and laudable. Anything beyond that was an 
impertinence. 


Purposes of Bar Organizations 


To many laymen this attitude seemed merely an 
additional illustration of the remoteness of lawyers 
from life and an additional count in that indictment of 
the profession of law as a whole which laymen were 
at all times so ready to draw up. The lawyers, how- 
ever, were not disinclined to accept this accusation as 
a commendation. In theory, lawyers and judges dealt 
with abstract rules and principles and were not con- 
cerned with the causes and conditions that created 
rules and principles. 

The pressure of political and economic forces 
changed the attitude of both groups, both lay and pro- 
fessional. Feeling ran high among those who strongly 
urged reforms and those who believed that things were 
well enough and that normal developments would right 
affairs. Clearly the special business of lawyers ought 
to have made them something like experts on many of 
the topics which excited discussion. 

As a matter of fact, the questions presented to the 
American Bar Association in their various meetings 
had frequently far transcended matters of purely pro- 
fessional interest. The lawyers were addressed by 
leading persons of all kinds, and topics of political, social 
and economic interest were canvassed. It would have 
been nothing less than absurd to suppose that men of 
special education should fail to be interested in the 
problems of the day. They were interested and they 
showed it. 

Echoes of Public Controversies 

The era of Theodore Roosevelt was one which 
brought out the various aspects of political controversy 
with peculiar bitterness. Theodore Roosevelt in his 
presidency was identified with “trust-busting,” with 
reorganization of administrative processes, with gov- 
ernment intervention in labor disputes. Inevitably 
many lawyers were involved in this activity, and the 
reverberations of these violently controversial political 
and economic questions were heard in the meetings’ of 
the Bar Association. 

What was the attitude of the Bar Association toward 
these questions? The corporate fiction could scarcely 
be helpful here. If the majority of the members of 
the Bar Association were of any particular way of 
thinking, what was expressed as the view of the Asso- 
ciation could not very well differ from it. The policy 
of the majority would inevitably be the policy of the 
American Bar Association. The abstract corporate 
entity had no policy in such matters. 

And it was almost inevitable that the majority of 


the members of the American Bar Association would 
be conservatives, opposed to trust-busting, opposed to 
governmental interference in business, opposed to 
changes that worked against the existing economic 
system, or seemed to work against it. It has always 
been assumed that lawyers are normally conservatives. 
There is undoubtedly a psychological factor that pushes 
them in that direction, although it is likely that this 
tendency has been much exaggerated. As a particular 
example, in the history of the common law, during the 
parliamentary struggles of the seventeenth century, a 
large number of lawyers were against the king, al- 
though the majority were probably for him. And we 
may assume that the same situation will be found 
everywhere, that among professional lawyers a ma- 
jority, although not necessarily a large majority, would 
be normally conservative. But it was at once apparent 
that, as far as the American Bar Association was con- 
cerned, this majority was extraordinarily large. 


Lawyers Are Conservative 


The explanation for that is ready at hand. The 
American Bar Association was justified in thinking of 
itself as representative in some degree of the lawyers 
of the country. But this representation must be under- 
stood in the medieval sense and not in the sense of 
agency or in that of pictorial representation. The mem- 
bers of the American Bar Association may properly 
claim to be the more successful of the lawyers of the 
country. This is not to say that there are not many 
members who are men of extremely limited means, but 
it is undoubtedly a fact that an average of income of 
the members of the Ameritan Bar Association will be 
notably higher than a similar average taken of the 
lawyers of the country as a whole. 

It is, therefore, quite likely that the general political, 
social and economic opinions of lawyers will be very 
much like the opinions of those upper income groups 
to which they belong, opinions strongly characterized 
by an adherence to what is called the economic doc- 
trine of laissez-faire, and to a sincere and intense con- 
viction that the ordinary processes of business will— 
with all their conceded imperfections—more readily 
produce a desirable result for the whole community 
than the deliberate attempt by statute to secure a better 
distribution of the economic advantages of the country. 

When, accordingly, the Association determined to 
take a direct and active part in that expression of opin- 
ion which is an integral part of democratic organi- 
zation, this expression was inevitably a conservative 
expression, an expression supporting the economic 
doctrine of laissez-faire which was so vigorously main- 
tained by the leaders in commerce and industry in this 
country. 

It is, of course, quite true that this very doc- 
trine of laissez-faire when it was first promulgated 
in England, was regarded as a radical and subversive 
attack on existing political institutions and that it was 
the particular policy of men who in the early decades 
of the nineteenth century were definitely called the 
“liberals.” But it is equally a fact that in the United 
States, a century later, the position has been almost 
completely reversed and that the “liberal elements” are 
those which seek to secure by governmental regulation 
and not by Jaisses-faire the improvements in economic 
organization which they seek. We may almost without 
hesitation attach the labels of “conservative” and “lib- 
eral” to the acceptance or the rejection of this famous 
theory usually associated with the name of Adam 
Smith. (To be continued ) 
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Fair Play in Bar Discipline 


A Statement by Tappan Gregory, President of the 
Chicago Bar Association (from the Chicago Bar Rec- 
ord, December, 1939.) 





Legal Profession will not Give up Principle of Fair 
Hearing before Judgment. 

To our critics it apparently seems preposterous that 
we should waste time seeking the truth or listening to 
the defense of individuals whom the public has already 
marked for destruction, if by so doing we withhold, 
however briefly, the visitation of reasoned condemna- 
tion fer alleged immoral, unethical or criminal conduct. 
Our critics are indifferent to our daily and continuing 
efforts to sustain to the best of our abilities, within 
the limits of our authority and our resources, the heavy 
burdens that properly belong on our shoulders. If we 
report in favor of one for whose head the public has 
loudly clamored, because we find that the facts do not 
justify the charge, then we are held to be recreant. If 
we bring an offender to justice, then it is suggested 
that we have been derelict in not attaining this end long 
before and that only the vigorous demands of others, 
stirred by the righteous indignation to which we are 
so impervious, finally forced our hand. 


Disciplinary Proceedings 


What, then, can be said in extenuation or refutation? 

We spend about twenty-five thousand dollars every 
year on disciplinary proceedings. 

Our Committee on Grievances, consisting of twenty 
members, is divided into four divisions. Each division 
meets once a week and the whole committee as often 
as there are reports to be considered. These men sit 
as Commissioners of the Supreme Court of Illinois to 
hear complaints against lawyers. 

Our Committee on Inquiry, with twenty-one mem- 
bers, is divided into four divisions, each meeting once a 
week. The whole committee meets to review division 
reports. This committee investigates all complaints of 
misconduct of members of the bar and determines those 
for reference to the Grievance Committee. It also makes 
investigation of all such matters coming to its attention 
without formal complaint. 

No lawyer whose guilt is established by the clear 
and convincing evidence insisted upon by our Supreme 
Court escapes an adverse report to that Court. No 
lawyer who is innocent need fear injustice. Obccasional- 
ly the court does not agree with our recommendations. 

Our Committee on Professional Ethics, with twenty- 
three members, meets once every week and hears and 
disposes of complaints involving infractions of the can- 
ons of professional ethics which do not justify reference 
to the Inquiry or Grievance Committees. The Ethics 
Committee also answers questions raised by lawyers 
as to the propriety of contemplated action or past con- 
duct in the light of the canons of ethics. 

Our Committee on the Judiciary, with twenty mem- 
bers, meets at least once a week, and oftener if neces- 
sary, to dispose of complaints against members of the 
judiciary, and it inquires into charges of misconduct 
on their part whenever complaints are received or 
charges come to the committee’s attention. 

Every member of each one of these committees is 
an able, high-minded, active practitioner unselfishly and 
cheerfully devoting hours and hours of his time through- 
out the year in an earnest effort to maintain the stand- 
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ards of bench or bar on a high level and to pursue in- 
exorably those who would bring the administration of 
justice or the practice of law into disrepute. And this 
splendid service is rendered without reward of any sort 
except in the consciousness of duty well done. 

A Great Public Service Which the Bar Cannot 

Advertise 

Necessarily, proceedings before any of these commit- 
tees must be kept confidential until the issues have 
been determined, and in Grievance and Inquiry Com- 
mittee matters they must remain confidential until a 
report adverse to the respondent is filed with the Su- 
preme Court. 

Intriguing and diverting as such proceedings might 
be to the public, they must be kept confidential if justice 
is to be done and the characters of innocent men are 
not to be blackened. No disclosure will ever be made 
by our association except consonant with these tenets. 
No matter of substance reflecting on the conduct of 
judge or lawyer, however brought to our attention, 
will ever fail of prompt, thorough and careful investi- 
gation and, if the circumstances warrant and the in- 
vestigation justifies, of vigorous and tenacious presen- 
tation to the proper authorities. Further than this 
we cannot go and from these principles we will not de- 
part. 
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Right of Judiciary to Punish Contempt by Publication Upheld 
by State Supreme Court* 





By Harry Graham Balter of the Los Angeles Bar 


HE Bridges case (Harry R. Bridges v. Superior 

Court, 98 Cal. Dec. 341, Oct. 16, 1939) may yet 

go down as a cause célébre in the recurrent attempt 
to assail the apparently impregnable assumption by the 
courts that they have the inherent power—apart from 
or in spite of statutes, as the case may be—to punish 
for constructive or indirect contempt by publication. 

This whole subject of contempt of court—with its 
deprivation of the right of trial by jury and of an ade- 
quate appeal—has always been a troublesome one. 
(For collateral study see 28 Columbia Law Review 
542; 37 Harvard Law Review 1010; Sir John Fox, 
“Contempt of Court.’’) 

And since the famous—or infamous, depending on 
your social outlook—use of the weapon of “contempt” 
in the historically significant Debs case, where, as you 
may remember, in 1894 the backbone of the great Pull- 
man strike was broken when the dynamic labor leader, 
Eugene V. Debs, walked into the Woodstock Prison 
as punishment for defying the original prototype of the 
anti-strike injunction, the power to punish for contempt 
has been a recurring incident in the Capital-Labor 
social drama. 

The Bridges case presents again in a learned and ex- 
haustive manner the complete story of the “whys” and 
the “wherefores” of this powerful weapon of the 
courts. 

The facts on which the subsequent order holding 
Bridges in contempt of court was based were, for our 
purposes, simply these: Judge Ruben S. Schmidt of 
the Superior Court for Los Angeles County had pend- 
ing before him a case which involved a dispute over the 
right to control a “hiring hall” employing longshoremen 
in the San Pedro Harbor area. On the 21st day of Jan- 
uary, 1938, Judge Schmidt issued a permanent injunc- 


tion and appointed a receiver who would in effect 
control the operation of the “hiring hall,” supposedly in 


the interests of the International Longshoremen’s Asso- 
ciation (American Federation of Labor) rather than in 
the interests of the International Longshoremen— 
Warehousemen Union (Congress of Industrial Rela- 
tions), which latter union supposedly controlled the 
overwhelming majority of the workers. On January 
24, 1938, a judgment was entered in the proper judg- 
ment book and on the same day the defendant against 
whom the judgment had issued served notice of in- 
tention to move for a new trial. On the same day, the 
24th day of January, 1938, Bridges, West Coast head 
of the Congress of Industrial Relations, sent the fol- 
lowing telegram to the Secretary of Labor at Wash- 
ington : 

“This decision is outrageous considering I. L. A. has 15 
members (in San Pedro) and the International Longshore- 
men-Warehousemen Union has 3000. International Long- 
shoremen-Warehousemen Union has petitioned the labor 
board for certification to represent San Pedro longshore- 
men with International Longshoremen Association denied 
representation because it represents only 15 men. Board 





*Reprinted from the State Bar Journal of California, December, 1939, 
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hearing held; decision now pending; attempted enforce- 
ment of Schmidt decision will tie-up port of Los Angeles 
and involve entire Pacific Coast. International Longshore- 
men-Warehousemen Union, representing over 11,000 of the 
12,000 longshoremen on the Pacific Coast, does not intend 
to allow state courts to override the majority vote of mem- 
bers in choosing its officers and representatives and to 
override the National Labor Relations Board.” 

Bridges supplied his press representative with a copy 
of the wire and portions of it appeared in the metro- 
politan newspapers of the Pacific Coast. 

Upon affidavits filed by representatives of the Los 
Angeles Bar Association, Bridges was cited for con- 
tempt of court. A defense was presented and the mat- 
ter was heard by another Superior Court judge, who 
found Bridges guilty of contempt in causing the tele- 
gram to be published while the matter was still pend- 
ing in the courts. 

Certiorari brought the case up for review by the 
Supreme Court, which, in an opinion by Mr. Justice 
Curtis, affirmed the judgment of conviction for con- 
tempt. 

Matters of procedure—such as the right to proceed 
by affidavits of the Los Angeles Bar Association rep- 
resentatives rather than as a criminal proceeding by 
the people through their representatives, and the de- 
nial of a trial by jury—were promptly disposed of, 
albeit students of the problem have long advocated 
procedural reforms. 

The bone and marrow of the opinion revolved about 
the binding effect vel non upon the courts of a man- 
date of the people which attempts to limit the power 
of the courts to punish for contempt to that class of 
contumacious conduct designated as direct contempt. 

Since 1872 the last sentence of subdivision 13 of 
section 1209 of the Code of Civil Procedure has_pro- 
vided : 

“But no speech or publication reflecting upon or concern- 
ing any court or any officer thereof shall be treated or 
punished as a contempt of such court unless made in the 
immediate presence of such court while in session and in 
such a manner as to actually interfere with its proceedings.” 


Clearly, if valid, this statutory mandate would de- 
prive the courts of the power to punish “contempt by 
publication.” 

But at an early date the Supreme Court of the State 
in the case of In re Shortridge, 99 Cal. 526, held this 
legislative limitation to be an unconstitutional abridg- 
ment of the court’s “inherent” power to punish for 
indirect contempt where the published criticism had 
a “reasonable tendency” to interfere with the orderly 
administration of justice in pending actions before ju- 
dicial tribunals. 

Counsel for Bridges in the appeal in the present 
case made an unsuccessful atternpt to batter down this 
citadel grounded in the Shortridge case and flanked 
by decision after decision from the courts of our own 
State, from those of other states, and from the courts 
of the United States. 

Mr. Justice Curtis by a labor of exhaustiveness and 








144 


AMERICAN Bar ASSOCIATION JOURNAL 





thoroughness demonstrates, at least, that the over- 
whelming majority of the decisions— state and federal 
—have sustained the court’s power to punish for con- 
tempt by publication, and have stricken down repeated 
legislative efforts to limit this power: 

“During and since the reassertion by federal judges of 
summary power as to publications, the courts of the fol- 
lowing states, fourteen in number, have sanctioned the rule 
announced in the Toledo Newspaper case—Alabama, 
Arizona, Connecticut, Florida, Georgia, Idaho, Indiana, 
Maryland, North Dakota, Tennessee, Texas, Utah, Ver- 
mont, and Virginia. The courts of eight other states have 
expressed views which indicate that they are in harmony 
with the rule announced by the Supreme Court of the 
United States. They are Iowa, Kansas, Minnesota, Mis- 
sissippi, Nevada, Oregon, Wisconsin and Wyoming. We 
have already shown the attitude of the courts of this state 
upon this question. In a few states the subject seems not 
to have been considered. Only four states out of the forty- 
eight states of the Union seem definitely committed to a 
contrary doctrine. They are Pennsylvania, New York, 
South Carolina and Kentucky. From the foregoing it will 
appear that the overwhelming weight of authority in this 
country supports the decision of this state rendered in the 
San Francisco Chronicle case, and those cited in that opin- 
ion. ... The last sentence of subdivision 13 of section 1209 
of the Code of Civil Procedure above quoted is unconsti- 
tutional on the ground that the courts of the state have 
inherent power to punish for contempt whether of a direct 
or constructive nature, and the legislature cannot infringe 
on that power.” 

In the face of this avalanche of authority, it took 
courage for Mr. Justice Edmonds to write a vigorous 
and scholarly—and we must say—persuasive dissent. 
He feels that “the courts have built a structure of 
judicial reasoning upon the sands of precedent which 
do not exist” 

“., « The California statute is in substantially the same 
form as those of many other states upon this subject. Un- 
questionably the legislative purpose has been to prevent 
abuses of uncontrolled power. However, such enactments, 
with few exceptions, have been swept aside as unconstitu- 
tional efforts to trench upon judicial authority. These de- 
cisions are posited upon the assumption that the right to 
hold one guilty of either a direct or a constructive con- 
tempt, summarily and without a jury trial, is ‘inherently 
necessary’ to judicial administration and is founded upon 
‘immemorial usage’ at common law. Yet neither the decla- 
rations of the courts in support of their dignity and inde- 
pendence, nor the enactments of legislative bodies uphold- 
ing freedom of speech and the press, have settled the seem- 


ingly irreconcilable conflict. Whenever vital issues affect- 
ing the public interest are presented for adjudication and 
editors or citizens of positive views comment upon either 
the facts of a case or the principles which are claimed to 
govern the result, the question whether a judge may punish 
for contempt usually arises, Phoenix-like, from the ashes 
of earlier controversies.” 

Mr. Justice Edmonds then proceeds to tackle the 
“precedents” with the zealousness of a crusader—from 
the statute of Westminster adopted 70 years after 
Magna Carta through Wilmot to Blackstone, then 
through the early state and federal cases in our own 
country to the Supreme Court’s latest reversal of trend 
in the Toledo Newspaper case and the Sinclair case, 
and finally to the decisions of our own courts. 

He then concludes: 


“The notion that contumacious publications have been 
subject to the summary power from time immemorial has 
been shown to be historically incorrect. Also, the experi- 
ence of Pennsylvania and other jurisdictions where immu- 
nity of the press has long been maintained conclusively 
proves that no such power is necessary to maintain either 
the existence of or the respect for courts. It is not necessary 
to the wholesome administration of justice in this state that 
judicial officers have uncontrolled discretion in passing upon 
alleged constructive contempts of court. The opportunity 
for arbitrary punishment often provides the occasion for 
it. Noise, interruptions, violence of any kind in the course 
of judicial proceedings must be repressed, obedience to all 
lawful orders must be enforced. To uphold its authority 
when challenged by such affronts to the judicial procedure, 
a court may and should summarily punish the offender. But 
indirect contempts, particularly ‘publications in a newspa- 
per, are entirely different in their nature and consequences. 

“The rights of freedom of speech and of the press have 
their roots deep in the soil of this nation’s organic law. 
Five days before the Declaration of Independence was pro- 
claimed, the patriots of Virginia declared in their Consti- 
tution: ‘Freedom of the press is the great bulwark of all 
liberty. None but a despotic government would attempt to 
restrain it. If it be restrained all liberty fails.’ For more 
than a century and a half our nation has consistently up- 
held this right of expression by a free people as a vital 
principle which the founders of our national and state gov- 
ernments stated in the respective constitutions as necessary 
to a democracy.” 

It may be that the Supreme Court of the United 
States will again be asked to redefine its views as to 
the right of a state legislature to interfere with the 
power of the judiciary to punish for contempt by pub- 
lication. 





Junior Bar Notes 


by Joseph Harrison 
Secretary of the Junior Bar Conference 


HE Executive Council of the Junior Bar Confer- 

ence of the American Bar Association met at Chi- 

cago for a two-day session on Jan. 6 and 7. All 
but two of the fifteen council members were in attend- 
ance. The status of the Conference program, as it is 
being carried out in the states, was reviewed by each 
council member on Saturday. The progress reported 
to date reflected the lag in activity that takes place 
during the period of organization and the filling of 
necessary appointments. It was apparent, nevertheless, 
that the Conference in general had already accom- 


plished more than is usual up to the date of the annual 
mid-winter meeting. It was agreed by all present that 
with the period of organization behind it the Conference 
is now ready to move ahead at full speed. 

Several of the committee reports were particularly 
encouraging. Notable among these were the reports of 
the committees on the Bill of Rights, Co-operation with 
Law Students, Membership, Relations with Law Stu- 
dents and Restatement of the Law. 

Ralph W. Langdell, Manchester, N. H., Chairman 
of the Bill of Rights Committee, reported that his com- 
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mittee was engaged in aiding the committee of the 
Association in the preparation of state studies of the 
Bill of Rights. These studies are to be comparative 
analyses of state and federal constitutional provisions, 
with historical background and case annotations. 

Philip H. Lewis, Jr., of Topeka, Kansas, chairman 
of the Committee on Co-operation with Junior Bar 
Groups, reported that a complete roster of Junior Bar 
Groups was in process of preparation; that a manual 
for such groups on effective co-operation was being 
drafted, and that effective work and contacts had been 
accomplished at several regional meetings at which local 
junior bar groups were represented. 

Annotations to the restatements of the American Law 
Institute are being conducted in several states according 
to the report given for the Committee on Restatement 
by Charles E. Pledger, Jr., council adviser to the com- 
mittee. 

Willett Gorham of Chicago reported for the Mem- 
bership Committee. While results of the committee’s 
efforts were up to past performance during the period 
between the annual and mid-winter meetings, Mr. Gor- 
ham reported that the additional efforts of council 
members and state chairmen would be needed to make 
increases in membership keep pace with past years. 

The matter of radio scripts for use in the Public 
Information Program was presented by L. Stanley 
Ford, National Director of the program. Arrangements 
are being made to have sufficient scripts prepared and 
distributed through a central radio script exchange. 

Chairman Paul F. Hannah announced that the Pol- 
lak Foundation of Newton, Mass., had made available 
for general Conference purposes the sum of $2,500. 
This sum will be used to further the Public Information 
Program and the work of the Committee on Aid to 
Small Litigants. The acceptance of the grant has been 
approved by the House of Delegates. 

Appointments of a sub-committee of the Council was 
authorized to study needs for revising the Conference’s 
by-laws and to report thereon at Philadelphia. 

Visiting officers and council members attended a din- 
ner party and entertainment arranged by Chicago mem- 
bers of the Conference. James P. Economos, Council 
member for the seventh circuit, headed the committee 
on arrangements. 


New Mexico Unit Approved 

Formation of a state unit of the Conference in New 
Mexico was approved by the Council at its session on 
Saturday afternoon. Ross L. Malone, Jr., of Roswell, 
New Mexico, will continue as State Chairman. This 
is the fourth state to be organized under the unit plan. 
Model by-laws for state units were approved by the 
Council to guide future formation of such organizations. 


Radio Forum in Kentucky 


Kentucky, under the chairmanship of Watson Clay 
of Louisville, is one of the several states that have be- 
come active this year. In connection with the Public 
Information Program a radio forum was organized by 
Randolph Brown and Andrew W. Duncan, Jr., of 
Louisville. Four programs of the panel type of dis- 
cussion were prepared and broadcast over a local sta- 
tion. Subjects of the four programs were, “Are Legal 
Formalities Too Rigidly Enforced?”, “Importance of 
Jury Service,” “The Law’s Delays,” and “Is the Bar 
Cleaning Its Own House?” Prominent educators, law- 
yers, churchmen and laymen participated in the discus- 
$10ns 

(Continued on page 134) 


ARRANGEMENTS FOR ANNUAL MEET- 
ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 


Headquarters—Bellevue-Stratford Hotel 


Hotel accommodations, all with bath, are avail- 
able as follows: 


Single Double Twinbeds Parlor suites 
for (Dbl. bed) for (2 rooms for 
lperson 2persons 2persons 1 or 2 pers.) 


a $3.50-5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.00 
(13th & Chestnut) 

I sc ensinees 6.00 7.00-10.00 12.00-18.00 
(18th & Ritten- 

house Sq. E.) 


Bellevue-Stratford 
(Broad & Walnut) 
Benjamin Franklin 3.50-5.00 5.00-6.00 6.00— 8.00 12.00-14.00 
(9th & Chestnut) 


All space exhausted. 


DE covecvsaeaes 3.50 5.50 6.00 10.00 
(1512 Spruce St.) 

ON Pe eere ees 3.00-3.50 5.00-6.00 7.00 

(13th & Filbert) 

MeAlsin ....000- 2.25-2.75 4.00 4.50— 5.00 

(19th & Chestnut) 

Majestic ........ 2.50-3.00 4.00-5.00 5.00 8.00—12.00 


(Broad & Girard) 


Philadelphian .... 3.00-4.00 5.00-5.50 6.00- 8.00 9.00-20.00 
(39th & Chestnut) 

Ritz-Carlton ..... 4.00—5.00 7.00— 8.00 10.00-12.00 
(Broad & Walnut) 

Se: FRM ss Sins 3.00 5.00- 6.00 

(13th & Walnut) 

Stephen Girard .. 2.75-3.25  4.50-5.50 5.50 

(2027 Chestnut St.) 

er 3.00 6.00 6.00 10.00-12.00 
(13th & Locust) 

WER couch cice 2.50-4.00 4.00-5.00 5.00—- 6.00 8.00—12.00 
(Broad & Locust) 

Warburton ...... 3.00 5.00 

(20th & Sansom) 

Warwick ........ 4.50-5.50 7.00— 8.00 12.00—14.50 
(17th & Locust) 

Wellington ...... 4.00 6.00 8.00 


(19th & Walnut) 


EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervation, stating hotel, first and second choice of, num- 
ber of rooms required and rate therefor, names of per- 
sons who will occupy the same, arrival date and, if 
possible, definite information as to whether such arrival 
will be in the morning or evening. 

Requests for reservations should be addressed to 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 
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THE HOUSE OF DELEGATES 


Again the mid-year meeting of the House 
of Delegates has demonstrated the capacity of 
that representative body to take deliberative 
and public-minded action upon the large num 
ber of matters on which the leadership of the 
profession of law is desirable. This year’s ses- 
sions were not pervaded by outstanding and 
stirring issues, but a grist of important and 
significant business was transacted in a man- 
ner which commanded wide public attention as 
well as the approbation of members of the pro- 
fession. 

As heretofore, the House was open-minded 
and independent in its actions after full de- 
bate. No recommendations received perfunc- 
tory approval; in conspicuous instances, the 
representative body took a different view, and 
a broader view, than had been submitted by 
Sections and Committees. 

The report and the work of the Committee 
on the Bill of Rights were animatedly dis- 
cussed and staunchly supported, and the Com- 
mittee was given broadened instructions, to the 
end that the constitutional rights of persons 
shall be safeguarded against arbitrary acts by 
government and violent acts by organized 
mobs. 

As was natural in a gathering of lawyers at 
this time, resolutions in the field of interna- 
tional law, particularly as to the protection of 
food ships, were offered and painstakingly con- 
sidered. Recommendations of the Section of 
Patent Law received the scrutiny of represent- 


ative lawyers who are not specialists in that 
field. 

A resolution to ask the Congress to 
strengthen the Federal laws against vote 
frauds brought spirited debate, which led to a 
reference of the resolution to the Section of 
Criminal Law for study and report. The in- 
cident showed how alert and vigilant is the 
House of Delegates in its opposition to un- 
needed extensions of Federal powers into the 
affairs of States and cities. 

This mid-year meeting was impressive and 
worth while. The progress and growth of the 
Association were reflected in the reports, with 
the membership still increasing despite eco- 
nomic conditions in the profession. The meet- 
ing enabled the full discussion and timely con- 
sideration of many matters which inevitably 
would have suffered if they had awaited inclu 
sion in the congested calendars of the Annual 
Meeting next September. Deepened respect 
for minority views was at all times manifest. 
The House will grow further in stature and 
sure-footedness as active participation in its 
debates becomes so general as to elicit an ex- 
pression of the views of the lawyers from 
all of the States. 


THE NOMINATION OF OFFICERS 


The open and democratic process by which 
the officers of the American Bar Association 
are chosen was illustrated again by the nomi- 
nations made in Chicago in January, for the 
election which will take place in Philadelphia 
next September. 

The State Delegates, nominated by petition 
and elected by mail ballot of the Association 
members in each State, made and published 
their nominations. Through its elected rep- 
resentative, each State thus had an equal voice 
and vote in these deliberative selections. 

If the nominations announced in this issue 
of the JouRNAL are ratified by the election next 
September, it will be because they commend 
themselves meanwhile to the rank and file of 
Association members. Not later than forty 
days before the Annual Meeting, other nomi- 
nations may be made by Association members, 
pursuant to Article VIII, Section 2, of the 
Constitution. For the offices of President, 
Chairman of the House of Delegates, Secre- 
tary, and Treasurer, a nomination may be made 
by any one hundred members of whom not 
more than fifty are accredited to one State. 
For membership in the Board of Governors, a 
nomination may be made by any fifty members 
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of whom not more than twenty-five are from 
any one State. 

As to the nominations offered by the State 
Delegates, it may appropriately be said that 
they recognize and stress experience and long 
service to the Association. Out of the many 
well-qualified members who would gladly serve 
in these honorable capacities, the State Dele- 
gates selected men whose abilities and zeal have 
been proved by years of work in the ranks. 


LOW COST LEGAL SERVICE 


The bar has had for many centuries the 
exclusive right of representing others in legal 
matters, and we properly guard this right with 
zealous vigilance. It is not a privilege given for 
our benefit, but is simply to enable us to dis- 
charge more adequately our duty to the public. 
That is to say, with the right there is (as 
always) a correlative duty: the duty here being 
to provide, competently and practicably and in 
full measure, all the legal service that the public 
needs. If any man goes without some legal 
service that he should have, there is a prima 
facie case of default on the part of the bar. 
Some of these defaults can be explained away ; 
most of them remain charged up to us. The 
time has come for us to do something about it. 

The medical profession is now facing the 
same problem. The poor may have highly 
efficient medical and legal care, though this is 
a field that neither of our professions is cover- 
ing to the entire satisfaction of its membership. 
But for patients and clients in the low-income 
brackets we have fallen short. It is scarcely 
fair to say that the doctor makes a better show- 
ing here than the lawyer. Undoubtedly the 
sick man, woman, or child does not ask for a 
doctor in vain, pay or no pay, small fee or large 
fee. This is one of the glories of our medical 
brethren. But medical care nowadays means 
much more than emergency operations and the 
treatment of patients who are very ill. Earlier 
care is now the aim, so that people may stay 
well. It is the same with legal care. Lawyers 
spend most of their time in genuinely con- 
structive work; even keeping people out of 
trouble is less important. These are the fields 
that the doctor and the lawyer have neglected 
in the case only of clients or patients of quite 
moderate means, families that are neither rich 
nor poor, but new to the necessity for pro- 
fessional service except in grave emergencies, 
people that hesitate to go to a doctor or a 


lawyer unless they absolutely must, from 
ignorance of the cost and fear that it will be 
beyond their means. And these are the fields 
that thoughtful leaders of the two professions 
are surveying now, to the mutual benefit of 
both parties; three-fourths of the clients that 
have come to the new “neighborhood law 
offices’ in Philadelphia have never consulted a 
lawyer before. 

The JouRNAL has endeavored to keep its 
readers informed on progress along these lines. 
Last month we reported briefly on the Phila- 
delphia scheme, and printed Professor Llewel- 
lyn’s call to action. This month we print an 
article which gives the doctor’s point of view. 
In none of the American plans does any bar 
association manage, control, or supervise the 
legal service. The bar simply sponsors an ar- 
rangement for bringing client and lawyer to- 
gether. 

One of the most serious debates at the recent 
meeting of the House of Delegates was occa- 
sioned by the problem above outlined. The com- 
mittee report considered is printed in this num- 
ber of the JOURNAL. 

There is a strong feeling against “socialized”’ 
medicine and “socialized” law, which means 
that we all dread the taking over of the pro- 
fessions by a government bureau. Some deep 
instinct, an old professional inheritance, tells us 
that there will be a tremendous loss to the State 
if we allow a public department to come 
between doctor and patient, or lawyer and 
client. A corporation has no soul, and no 
bureau can be brought within the scope of a 
code of professional ethics. We are not deny- 
ing honesty to a bureau, but our canons begin 
where business and official ethics leave off. The 
principles that govern us in our professional 
life presuppose the direct and immediate rela- 
tion of lawver and client, and it is fundamental 
that nothing must be allowed to come between. 
Also the individual, independent lawyer has 
always been the mainstay of the country, and 
the country cannot afford to have him admin 
istered out of existence. 

All this is a matter of common understand- 
ing. What many lawyers and some bar asso- 
ciations have failed to see, is that if we do not 
work out a solution of this public problem 
someone else will. If we fail, a bureau will step 
in. Let us handle this problem ourselves. Let 
us do something about low-cost legal service 
for people who will be glad to pay for it. Let 
us do this on the high ground of duty. But if 
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not, then on the lower, but still tenable, ground 
of protecting ourselves and the public from the 
coming in of the doctrine of management and 
control of the professions by an administrative 
department, instead of by the courts and our- 
selves. But we are even more disturbed over 
what looks like a failure in our duty, than over 
a vituperative epithet like “socialized.” It is 
our default that troubles us, not what men call 
it. This is the occasion for a searching of the 
heart, and resulting action, that the profession 
is now called upon to effect. 


LEGAL AND JUDICIAL ETHICS 


Professor Radin has come to the point in the 
history of the American Bar Association where 
canons of professional ethics were adopted. 
The place of the code of ethics is an interest 
ing study. We may think of a “common law” 
of legal ethics, with bar association canons as 
statute law merely declaratory or in affirmance 
of the common law. Lawyers were governed by 
the same rules of professional conduct before 
any code was drafted, and would continue to 
be governed by the same rules if all existing 
codes were repealed tomorrow. It is easy to 
jump to the conclusion that codes of pro- 
fessional ethics are superfluous. This wrong 
view is responsible no doubt for what other- 
wise would be a puzzling phenomenon,—that 
few State or city bar associations have adopted 
the American Bar code of judicial ethics. The 
code was adopted in one very large community 
only a year ago, the occasion being sufficiently 
obvious. 

A little thought will make clear the advan- 
tages that come from the formulation and fresh 
statement of standards long accepted, but de- 
fined obscurely or not at all. None of us are 
any the worse off for having our ethical ideas 
put into readily understandable form. And 
young men and women coming into the profes- 
sion wish to know the principles of conduct 
which are taken for granted by the best law- 
yers. A sound character, plus good taste, will 
solve almost all problems in the field of profes- 
sional ethics, but our ancestors went to the 
heart of a great problem when they set down 
in constitutions the deep truth that “a fre- 
quent recurrence to the fundamental princi- 
ples of civil government is absolutely neces- 
sary to preserve the blessings of liberty.” It 
is so with our ethics. The noble declaration 


of the elements of the lawyer’s duty to his 
client, to the courts, and to the public, set forth 
in our canons, is a clear call that brings a re- 
sponse in every lawyer’s heart. 


NOTES 

The annual meeting of the Association of 
American Law Schools is always an event of 
first importance. The recent mid-winter meet- 
ing in Chicago was much less controversial 
than usual, but this is a sign neither bad nor 
good, but indifferent. Perhaps we are just in 
an “era of good feeling,” or possibly all the 
minor differences have been smoothed out, 
which sometimes means that a period of great 
change is just about to open. One missed sev- 
eral of the familiar faces, but new leaders are 
always coming to the front. The newer men 
make a very favorable impression on the vis- 
itor coming from the outside. 


For most practical purposes the administra- 
tion of criminal law begins with the policeman 
and ends with the warden of the penitentiary. 
Lawyers as a rule are concerned with the in- 
termediate stages. Yet we must all admit the 
importance of both offices,—policeman and 
warden. To take either out of politics, and 
make it a career, will appeal to all. The dis- 
tinguished criminologist Sanford Bates, speak- 
ing recently of the warden, says this can be 
done, and asks us to help bring it about. He 
ought to have our support. As for the police- 
man, we believe that few of our readers will 
fail to be enlightened by the remarkable clinical 
study of arrest in American cities, by Professor 
Warner of the Harvard Law School, printed at 
pages 151 to 155 of this number. 


There was a slight ruffle of excitement at the 
meeting of the House of Delegates when a 
newspaper item was read aloud to the members, 
announcing certain action as having been 
taken, when as a matter of fact the point in 
question had not yet been reached on the pro- 
gram. The gatherers of news are enterprising 
and resourceful gentlemen, who work under 
great difficulties of time, space, and ever 
changing subject-matter, and considerable lee- 
way must be allowed them, but it may be ob- 
served mildly that what has been called the 
“intelligent anticipation of the news’ should 
always be intelligent. 


The conclusion (five short paragraphs) of 
Judge Orie L. Phillips’ recent address at Kan- 
sas City, printed in this issue, will find its way 
into many scrap-books, for permanent pos- 
session and re-reading. 

















MEDICAL PLANS FOR LOW INCOME GROUPS 





By Morris Fisupein, M. D. 
Editor, Journal American Medical Association and Hygeia the Health Magazine 


HE proble n 


services for pe 


providing qualified professional 
ple in the low income groups rep- 

resents one he most difficult economic adjust- 
ments yet presented to the American people. The diff- 


culty arises primarily because of the increased expan- 


sion of human desires and wants that has taken place 
in the last twenty-five years. 
The average American of today, with an income of 


$1,500 to $2,000 per year per family, spends anywhere 
from 6% to 8% per cent annually on a motor car and 
its upkeep, a figure not even approximated in any other 
\ multiplicity of other demands 


1 


country in the world 


on the family budget include the cost of cosmetic items, 
entertainment, and recreation, far beyond similar fig: 
ures among any other people. 
Illness Involves Cost: Provision Generally Not 
Made 
Obviotsly, an enlightened citizen realizes sooner or 
later that he will find himself ill or find himself involved 
in legal difficulties, and that he will have to meet the 
cost. Apparently, however, many citizens fail to pro- 
vide for illness or legal difficulties just as they fail to 
provide for old age or unemployment, until forced to 
by the Social Security Act. Now there is compulsory 
saving for these latter purposes. In connection with 
protection against old age and unemployment, the gov- 


ernment proposes to return to the worker some of the 
funds he’has deposited so that he may find himself pro- 
vided, in time of need, with the necessities of life. When, 
however, there is necessity for professional service, few 
governments ever propose to return cash to the citizen 
so that he may engage the necessary professional as- 
sistance. They prefer rather to have the cash transac- 
tion between the governmental agency and the person 
providing the professional service. 

Physicians, dentists and lawyers, as well as other 
professional workers, in this country see in such an 
arrangement all of the dangers associated with regimen- 
tation, deprofessionalism, a breakdown of initiative and 
even an insidious breakdown of democracy. 

Since 1913 there has been a persistent attempt in 
this country to introduce some change in the nature of 
the practice of medicine. Social service workers, econ- 
omists, and sociologists who have been concerning them- 
selves with the matter have considered, in sickness in- 
surance as the third arm under the social security law, 
the one possible technique for providing persons in the 
low income group with medical service when needed. 

The medical profession and the hospital groups have 
preferred to experiment with various voluntary plans 
which would leave the control of the service in the 
hands of the patient and the physician. 


T€ 


Principles Governing Hospital Insurance Plans 


In 1937 vat 


ers against the 


us plans for insuring low income work- 
cost of hospitalization advanced so 


greatly that the House of Delegates of the American 
Medical Association adopted the principles which were 
considered necessary to safeguard the quality of medical 
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service under any hospital insurance plan. These prin- 
ciples state: 

1. The plan of organization should conform to state 
statutes and case law. The majority of the governing body 
of the hospital insurance plan should be chosen from among 
members of official hospital groups and members of med- 
ical societies. Great care should be taken to assure the 
nonprofit character of these new ventures. 

2. The plan should include all reputable hospitals. The 
qualifications of the participating hospitals should be closely 
supervised. Member hospitals should be limited to those 
on the Hospital Register of the American Medical Associa- 
tion or to those approved by the state departments of 
public health or other state agencies in those states in 
which there is approval, registration or licensing of hos- 
pitals. 

3. The medical profession should have a voice in the 
organization and administration of the plan. Since hos- 
pitals were founded to serve as facilitating means to the 
practice of medicine, the medical profession must concern 
itself intimately with plans likely to affect the relations of 
hospitals to physicians. 

4. The subscriber’s contract should exclude all medical 
services—contract provisions should be limited exclusively 
to hospital facilities. If hospital service is limited to include 
only hospital room accommodations, such as bed, board, 
operating room, medicines, surgical dressings and general 
nursing care, the distinction between hospital service and 
medical service will be clear. 

5. The plan should be operated on an insurance ac- 
counting basis with due consideration for earned and un- 
earned premiums, administrative costs and reserves for 
contingencies and unanticipated losses. Supervision by 
state insurance departments has been advantageous for 
both the buyer and the seller of insurance contracts. Laws 
permitting the formation of hospital service corporations 
should not remove the benefits of such supervision or vio- 
late the principles enumerated. 


Income Limit 


6. There should be an upper income limit for subscrib- 
ers. If group hospitalization plans are designed to aid 
persons with limited means to secure hospital services, they 
should render such service at less than regular rates. If 
no consideration in rates is made for persons with limited 
means, group hospitalization plans lose their altruistic pur- 
pose and there may be little justification for an income 
limit. 

7. There should be no commercial or high pressure 
salesmanship or exorbitant or misleading advertising to 
secure subscribers. Such tactics are contrary to medical 
and hospital ethics and are against sound public policy. 

8. There should be no diversion of funds to individuals 
or corporations seeking to secure subscribers for a profit. 
The moment hospitals lose their traditional character as 
institutions of charity and humanitarianism, the entire vol- 
untary hospital system will break down. 

9. Group hospitalization plans should not be utilized 
primarily or chiefly as means to increase bed occupancy 
or to liquidate hospital indebtedness. Such plans, if they 
are necessary, should place emphasis on public welfare and 
not on hospital finances. 

10. Group hospitalization plans should not be considered 
a panacea for the economic ills of hospitals. They can 
serve only a small portion of those persons needing hos- 
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pital services. Hospitals must continue to develop efficient 
methods of administration and service independent of any 
insurance method of selling their accommodations. 


No Third Party Between Physician and Patient 


It will be observed that these principles were planned 
to protect the people by insuring a high quality of med- 
ical service and prevent the introduction of a third party 
into the relationship between the physician and patient. 

During the ensuing year it was observed that the 
tendency toward such plans was a strong one, so that 
in 1938 the House of Delegates adopted a resolution 
urging the principle of cash payment to individual mem- 
bers of any insurance plan. Difficulty arose particularly 
because there was a tendency on the part of hospitals 
to exploit the services of the anesthetist, the radiologist 
or x-ray specialist, and clinical laboratory workers, by 
including their services with the hospital insurance. It 
was felt by most of the profession that exploitation of 
any group of specialists within the profession would in- 
evitably damage the entire profession and have a ten- 
dency to place all of the medical service under a similar 
plan. 

If I may point out an analogy in the legal profession, 
already banks draw up contracts, prepare wills, and 
conduct complete real estate negotiations. It would be 
quite possible for a governmental agency to take over 
completely these functions in the practice of law. 


Experimental Plans 


As part of its effort to meet the situation which was 
developing as a result of extended propaganda in be- 
half of the socialization of medicine, the medical pro- 
fession in various parts of the United States set up a 
wide variety of plans on an experimental basis. The 
history of medical care throughout the world fails to 
reveal anywhere such a wide variety of plans as are 
under experimentation in this country. 

During the period 1932 to 1938, between two and 
three hundred county medical societies developed con- 
tracts with relief authorities to provide medical service 
for the indigent, and also for the group known as the 
medically indigent. These were organized so as to in- 
sure to the public free choice of physician and economic 
administration of the always insufficient funds. 


Medical Service Bureaus for Low Income Groups 


In many medical societies medical service bureaus 
were established for low income groups. These medi- 
cal service bureaus arranged for those who could not 
borrow money to make installment payments for medi- 
cal service, and arranged also to adjust the rate of pay- 
ment to meet the demands on the low income pur- 
chaser. 

At present at least fifteen state medical societies have 
developed medical service plans which are being of- 
fered to the people of those states. It is interesting 
that the plans in no two states are exactly the same. 
The states which now have plans include Arizona, 
California, Connecticut, the District of Columbia, 
Massachusetts, Idaho, Michigan, Missouri, New Jer- 
sey, New York, Oregon, Pennsylvania, Utah, Vermont 
and Washington. In some states the plans have 
merely been endorsed by the House of Delegates of 
the state medical societies and committees have been 
appointed to draw up the plans in detail. In other 
states legislatures have already passed enabling acts and 
service is being offered to the public. In California, 
New York, the District of Columbia; and Michigan, 





these plans are now being offered to the people. In 
Connecticut, Michigan, New York, Pennsylvania and 
Vermont, special enabling legislation has been passed 
and the plans will soon be available. 


Insurance 


In New York and Utah, the state medical societies 
have adopted the principle of voluntary, non-profit cash 
indemnity insurance. In other states the patient is 
able to secure medical service under a closely super- 
vised system, and payment is arranged between the in- 
surance organization and the physician. In some states 
the income classes included are limited to families with 
incomes of $2,500 per year or less. In Missouri, pre- 
miums are classified according to three classes of in- 
comes, and according to the number of dependents in 
each income class. 

In the proposed plans, prepayments vary from $1.50 
to $2.50 a month per person, with proportionately lower 
rates for dependents in the same family. In order to 
avoid unnecessary use of the service, California provides 
that the subscribers shall pay for the first two <alls in 
any one illness, the District of Columbia for the first 
$6.00, Michigan for the first $5.00, and New York for 
the first $10.00 expense in any one given year. Some 
states also place a limit to the value of the service that 
is given in any single year. This is usually placéd suff- 
ciently high to cover all but the most exceptional ill- 
nesses. 


All Plans Are Controlled by the Medical Profession 


It is important to realize that all of these plans are 
controlled by the medical profession, although several 
provide for lay members in their governing bodies. In 
all cases arrangements are made to provide that medi- 
cal standards shall be under medical control. In prac- 
tically every instance the state medical society has pro- 
vided through appropriations from their treasuries for 
the preliminary expenses of organization. 

In considering the matter of federal aid, the Ameri- 
can Medical Association has recently emphasized some 
constructive proposals which have been adopted as the 
platform for the Association. This platform follows: 


Federal Aid 


1. The establishment of an agency of the federal gov- 
ernment under which shall be coordinated and administered 
all medical and health functions of the federal government 
exclusive of those of the Army and Navy. 

2. The allotment of such funds as the Congress may 
make available to any state in actual need, for the pre- 
vention of disease, the promotion of health and the care 
of the sick on proof of such need. 

3. The principle that the care of the public health and 
the provision of medical service to the sick is primarily a 
local responsibility. 

4. The development of a mechanism for meeting the 
needs of expansion of preventive medical services with 
local determination of needs and local control of admin- 
istration. 

5. The extension of medical care for the indigent and 
the medically indigent with local determination of needs 
and local control of administration. 

6. In the extension oi medical services to all the people, 
the utmost utilization of qualified medical and hospital 
facilities already established. 

7. The continued development of the private practice 
of medicine, subject to such changes as may be necessarv 
to maintain the quality of medical services and to increase 
their availability. 


(Continued on page 184) 
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INVESTIGATING THE LAW OF ARREST 





Interstate Commission On Crime Is Conducting a Survey to Determine the Extent to Which 

Police Departments Do, and Can, Obey the Law of Arrest—Some Situations in Which It is 

Customarily Violated Were Discovered by Riding With the Police—Technically Illegal Prac- 

tices that Seem Socially Desirable Should be Legalized Both to Protect the Police and to 
Accustom Them to Keeping Within the Law 





By Sam Bass WaARNER* 
Professor, Harvard Law School 


ber of other officials of the Interstate Commission 

on Crime discussed at length the present status 
of the law of arrest. They believed that the law of 
arrest was antiquated. It certainly is old, for it has 
undergone practically no revision since its formulation 
in England in the seventeenth and eighteenth. centuries. 
They expressed the opinion that in nearly all, and prob- 
ably in all, American cities the police regularly violated 
the law in making arrests, and they hazarded the guess 
that over 75% of all arrests are illegal in some par- 
ticular. They wondered if this was not necessarily so, 
because strict compliance with the law would hamstring 
the police in their efforts to protect society. 


| AST spring Judge Richard Hartshorne and a num- 


How This Project Began 


If the police are, practically speaking, forced con- 
tinually to violate the law of arrest, that would seem 
to be an explanation of the serious violations of personal 
liberty which they occasionally commit as well as of 
much of the public hostility toward the police. Contin- 
ual violation of law, even in unimportant details, is 
calculated to breed disrespect for law and to create a 
standard of conduct based on other principles. Once 
any person, particularly a person subject to the tempta- 
tions to violate the law which confront a police officer, 
adopts as a standard of conduct something other than 
the law of the land, the chances are greatly enhanced 
that in an emergency he will fail to draw accurately 
the line between the fundamental and the unessential 
attributes of personal liberty and will violate the former 
along with the latter. Further, if the police are engag- 
ing in lawless practices, that fact sets the ordinary citi- 
zen a bad example and is likely to arouse in him hos- 
tility toward the police. Hence it was concluded that 
it was important to make a study of the law of arrest 
to ascertain whether the police did, or could, operate 
within its limitations and, if not, what changes were 
necessary to make it both a practical standard of police 
conduct and a safeguard of personal liberty. The writer 
was asked to undertake that investigation. 


Origin of the Police Department 


The conditions in England during the centuries in 
which the law of arrest was being cast into its present 
shape, the seventeenth and eighteenth, were very dif- 
ferent from those prevailing today in either England 
or the United States. Police departments were un- 





"Professor Warner is on a year’s leave of absence, siadying the actual 
working of the law of arrest in different American cities. 
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known, for it was not until 1829 that Sir Robert Peel 
persuaded the English Parliament to pass an act cre- 
ating a police force for the city of London. In his honor 
the policemen were called “Bobbies,” a nickname which 
London policemen still bear. Of course, Peel’s idea was 
not entirely new ; if it had been, Parliament would prob- 
ably not have enacted it. For some years previously, 
various experiments had been tried and different sec- 
tions of London had attempted to maintain groups of 
watchmen, but these men were usually ill-trained and 
always too few in number to provide satisfactory police 
protection. Outside of London, there were virtually no 
police officers, though in some places small groups of 
men undertook without compensation to keep the peace. 
There was thus nothing at all comparable to police 
departments, as we know them, before 1829.1 

Up to the time of Sir Robert Peel the methods of 
policing England differed little from those used in the 
days of the Norman kings. The Crown appointed sher- 
iffs and constables among whose manifold duties was 
that of arresting wrongdoers, but the principal burden 
of keeping the peace lay on the community as a whole. 
Hence arose the institutions of the posse comitatus and 
the hue and cry. When a serious crime was committed 
and the offender could be tracked, the hue and cry was 
raised. It was then the duty of all the neighbors to 
seize their weapons and aid in the pursuit, which con- 
tinued from county to county until the offender was 
captured or escaped. Furthermore, sheriffs and con- 
stables often called upon ordinary citizens to form a 
posse comitatus and assist in making arrests.* This 
practice is still common in the more sparsely settled 
parts of this country where police officers are few and 
hundreds of citizens sometimes take part in man-hunts, 
the modern equivalent of the hue and cry. 


Right of Private Persons to Make Arrests 


For the most part, however, victims of crimes were 
supposed, with the aid of their relatives and neighbors, 
to do their own detective work and themselves to arrest 
and prosecute offenders.* In fact, the right of private 
persons to make arrests was in nearly all respects equal 


1. we Ng L. Melville Lee, A History of Police in England (London, 
1905), 10-12. 

2. See A History of Potice in England (Londen, 1905), pp. 7. 34, 45 

8. Bracton states that it was the duty of all persons over fifteen to 
give whatever information the pened an a criminals, to 
cause them to be arrested and, if assist in we . 
De Legibus et Consuetudinibus, fol. 115 at 2 * Woodbine’s ed., 

Sir James F. Stephen describes appeal or accusation by ‘, _ 
person, the process by which private persons informed against and 
prosecu persons who had injured them by a criminal act. 1 History 
of the Criminal Law of England (Macmillan, 1883), pp. 244 et seq. 
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to that of sheriffs and constables. So adequate did it 
seem, that when the “Bobbies” were created they were 
given no additional powers. They differed from private 
persons only in being employed to do that which the 
latter could do if so inclined.* 

When a suspect was apprehended, he found himself 
in a sorry plight. Persons charged with serious offenses 
were rarely granted their freedom on bail. For example, 
even as late as 1800, the highly respectable Mrs. Leigh 
Perrot, aunt of Jane Austen, was unable to persuade 
the judges to admit her to bail, though she was accused 
merely of shoplifting. She had to spend the winter in 
jail in spite of her wealth, the absurdity of the charge, 
and the special trip her husband took to London in an 
effort to persuade the Court of King’s Bench to release 
her on bail.® 

In 1823 Sir Robert Peel also started the great reform 
which transformed prisons from business enterprises 
operated for the benefit of the keepers into liabilities 
of the taxpayers. Everywhere prior to that date, and 
in some places until recently, jailers had been able to 
make a profit out of their unfortunate charges. Dick- 
ens’ account of Mr. Pickwick’s experiences in prison 
indicates some of the more legitimate ways in which 
this was done. Every incident of prison life, from ad- 
mission to discharge, was made the occasion for levy- 
ing fees. Fees were charged for the privilege of deten- 
tion in this or that part of the prison, for a separate 
room, for a bed, for a mattress, for the use of bed- 
clothes, etc., etc. When a prisoner was acquitted, he 
was not released until he paid all the fees due, including 
a fee for discharge. What happened to prisoners un- 
able to pay their fees depended upon the century and 
the humanitarian instincts of the jailer. In Massachu- 
setts at the end of the seventeenth century such unfor- 
tunates might be sold for life or a period of years into 
the service of anybody willing to pay their fees.? 


Sufferings of Persons in Jail Awaiting Trial 


Since jailers were held responsible for escapes and 
many jails were constructed for some other purpose and 
hence easy to break out of, prisoners were often kept 
in irons. Those without the means to buy better ac- 
commodations were frequently huddled together in 
dark, filthy rooms, in close proximity to depravity and 
disease. Under such conditions, imprisonment until the 
next term of court was often equivalent to a death sen- 
tence, especially during the frequent periods when the 
prisons were swept by a malignant form of typhus 
known as “gaol fever.” In 1759 an English authority 





4. In one important respect the rights of police officers exceeded those 
of private persons. The latter were not justified in arresting a person 
on a reasonable belief that he had committed a felony, unless a felony 
had in fact been committed. The case of Beckwith v. Philby, 6 B. & C. 
635 (K. B. 1827), decided that a police officer was justified under such 
circumstances even though no felony was in fact committed. Up to 1889 
there were few exceptions to the rule that neither officers nor private 
persons had the right to arrest for a misdemeanor not amounting to a 
breach of the peace. In that year Parliament passed the first of a long 
series of statutes extending the right of police officers, and often of 


private persons also, to make arrests for misdemeanors. As a result 
of these statutes English police officers may today arrest for most mis- 
demeanors committed in their presence and for many not so committed 


provided they have reasonable cause to believe in the guilt of the person 
to be arrested. The statutes are listed in 9 Halsbury’s Laws of England 
(London, 2d ed., 1933), p. 89, notes, esp. note (h) on p. 98. For an 
account of the common law rules of arrest without a warrant see 1 
Stephen, A History of the Common Law of England (Macmillan, 1883), 
p. 198, 9 Halsbury’s Laws of England (London, 2d ed., 1933), §§ 112- 
117, and Bishop, New Criminal Procedure (Tload, 2d ed., 1918), §§ 164- 
184. For an excclient article on the development of the law see Hall, 
Legal and Social Aspects of Arrest without a Warrant, 49 Harv. L. R., 
(935-36). pn. 566. 

5. MacKinnon, Grand Larceny: The Trial of Jane Leigh Perrot 
(Oxford, 1937). 

6. Webb. Enalish Prisons under Local Government (Longmans, 1922), 
pp. 5 et seq.: Felt, Annals of Salem (Salem, 1849). p. 481. 

7. In 1692 Tituba, an Indian woman who had been in jail in Boston 
for 18 months. was sold into slavery to pay her prison charges (Drake. 
Annals of Witchcraft in New England (Boston, 1869), p. 190) 


estimated that each year a fourth of the people in prison 
died there.® 

These misfortunes awaited persons thrown into 
prison pending trial, but an even worse fate, if that 
were possible, might result from arrest. During the 
centuries when the law of arrest was developing, kid- 
napping was much more prevalent than at present. As 
arrests were commonly made by private persons, the 
victim must often have been in doubt whether he was 
being arrested for crime, seized for ransom, or perhaps 
shanghaied for service as an English seaman or even 
as a slave on a foreign galley. 


Arrests With and Without a Warrant 


Such a state of affairs naturally developed a law 
strictly circumscribing the right to arrest and prescrib- 
ing the disposition of the prisoner after arrest, with 
little distinction between the right of private citizens 
and public officials to make arrests. It was expected 
that most arrests would be made after the issuance of 
a warrant, whereas today the vast majority of arrests 
are made without a warrant. Hence, the right to arrest 
for a misdemeanor was with a few exceptions limited 
to misdemeanors amounting to a breach of the peace 
and then only when committed in the presence of the 
person making the arrest. This is still the law in many 
states, but in the majority police officers, and some- 
times even private citizens, have been given the right 
to arrest for any misdemeanor committed in their pres- 
ence.® Illinois has gone further and allows an officer 
to arrest when a misdemeanor has in fact been com- 
mitted and he has reasonable cause to believe that the 
person to be arrested committed it.'® 

Either an officer or a private person could, and still 
can, arrest for a felony actually committed either when 
it was committed in his presence or he has reasonable 
cause to believe that the person to be arrested com- 
mitted it. There also developed at the beginning of the 
nineteenth century the rule prevailing in many Ameri- 
can states, that an officer may arrest whenever he has 
reasonable cause to believe that the person to be ar- 
rested has committed a felony, even though no felony 
has in fact been committed. However, no guesses are 
permitted. A man who is unable to satisfy the judge 
that at the time he made the arrest he had reasonable 
cause to believe that the person he was arresting had 
committed the felony for which the arrest was made, 
cannot justify his action by proving the actual guilt of 
the person arrested or that he has committed other 
felonies or even that he is Public Enemy No. 1." 

If the arrest is to be made by virtue of a warrant, 
its legality depends on that of the warrant and many 
are the technicalities which had to be complied with 
to make the warrant legal. Any officer arresting by 
virtue of a warrant has to have the warrant with him. 
This was a sensible rule in seventeenth century Eng- 
land, but one scarcely suitable to present-day Chicago, 
where orders to pick up a man for whose arrest a war- 





8. Gentleman's Magazine, January, 1759, as reported in Webb, English 
Prisons under Local Government (Longmans, 1922), p. 21 n 

9. The power of a police officer to make a legal arrest without a 
warrant has been extended by statute in 38 states to all misdemeanors 
committed in his presence. Further, “in his presence” is being given 
an expanded construction by the courts. (Code of Criminal Procedure 
official draft (A. L. I., 1930), pp. 282 et seq.). 

10. Til. Rev. Stat. 1939. c. 38. $657. See also Wilgus, Arrest Without 
a Warrant, 22 Mich. L. R. (1924), pp. 673, 706. 

11. In a number of states statutes permit an officer to defend on the 
ground that the person arrested is in fact guilty, though he did not 
have reasonable cause so to believe at the time of the arrest. (Code of 
Criminal Procedure, official draft (A. L. I., 1930), $21(b), pp. 28 and 
234). See also Waite, Public Policy and the Arrest of Felons, 31 Mich 
L. R. (1933), pp. 749, 751. 
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rant has been issued over six thousand 


police officers.!? 


may go to 


The Writer Sees the Law of Arrest in Actual 
Operation 


For the purpose of determining how the law of ar- 
rest works in present-day American cities, I made in- 
quiries of many judges, prosecutors and police officers 
and spent about a week each in Boston, Chicago, Los 
Angeles, San Francisco and Portland, Oregon, riding 
around in squad cars and watching the police at work. 
I observed very few police practices that did not seem 
to have a good deal of practical justification, but a 
large number that were illegal. 

Probably the most common illegal police practice 
rest is “frisking’” suspects: that is, 
over their outer clothing to ascer- 
are carrying any deadly weapons. 
ie night as the squad car in which 
I was riding passed an alley, a man ducked back into 
the shadow and seemed to give a signal. As we jumped 
out of the car the stranger stepped out of the shadow 
with his hands in his pockets. The officers suspected 
him of being the lookout for a gang of loft burglars 
who had been operating in the vicinity. If their sus- 
picions were correct, it would be suicidal to question 
him while he held perhaps a gun in each hand; never- 
theless he had done nothing to justify arrest. Hence, 
before asking him to explain his unusual actions, the 
officers told him to throw up his hands and “frisked” 
him. On another occasion we got a radio call that a 
negro with a gun was in a certain saloon. We lined 
up all the negro customers, “frisked” them and arrested 
those whom we found illegally armed. Still again, we 
observed two men walking down the street with huge 
bulges where the breast pockets of their coats ought 
to be. We jumped out, announced that we were police 
officers, and asked them to throw open their coats to 
show what they had inside. When it appeared that 
each had a quart Scotch, we wished them a happy 
new year! They replied that they certainly intended 
to have one, and both groups went on their way in 
a good humor 


connected with a1 
passing one’s hands 
tain whether they 

For example, late o1 


Illegal Search of the Person 


cases there was an illegal search, 
has no right to search a suspect be- 
fore arresting him. The legal rule antedates hoodlums 
with four-inch pistols. In the first two cases it is pos- 
sible that a court might say that there were sufficient 
suspicious circumstances to justify an arrest and so 
hold the search authorized as one following a lawful 
arrest, but certainly not in the third case. It seems 
reasonable, in these cases, for the law not to justify 
the serious interference with personal liberty involved 
in arresting a person merely suspected of illegally car- 
rying a concealed weapon, but to permit the much lesser 
interference occasioned by a “frisk.” If this is so, a 
statute ought to be passed legalizing “frisking” in such 
cases, for otherwise, if a gun is found, it is inadmissible 
in evidence in many states, because procured by an 
illegal search. 

By the law of many states, including that of the state 
in which two of the “frisks” were made, stopping and 
“frisking”’’ a person is arresting him. Thus it was the 
duty of an officer to take to the police station a man 


In each of thes: 


because an officer 








recommendation that the law 
Procedure, official draft 


12. For a list of the statutes and a 
should be changed ec Code of Criminal 


(A. L. I., 1930), $24 29 and 244-47 





“frisked” and found to be unarmed, to charge him with 
carrying a gun, disorderly conduct or some similar 
offense, and then explain to the judge that though there 
was reasonable cause to believe the man guilty when 
he was arrested, the “frisking’” had proved his inno- 


cence. It would seem to me outrageous to have so 
treated the unarmed negroes in the saloon or the two 
men bent on celebrating the new year with Scotch. A 
jury with such a viewpoint would doubtless have 
mulcted the officers in damages. By disregarding the 
law the officers did the decent thing, and, though open- 
ing themselves wide to suits for damages, made it ex- 
tremely unlikely that anybody would feel sufficiently 
abused to bring one or could persuade a jury to give 
more than nominal damages if he did. Clearly, stopping 
and “frisking” ought not to constitute an arrest. 


Breaking Open a Door 


Officers seldom have occasion to break into dwelling 
houses, because nearly everybody will open the door 
for them, especially if they make it perfectly clear that 
they will break in if the door is not opened. If the 
officers’ senses tell them that a breach of the peace or 
a felony is being committed in a house, the law allows 
them to smash in the door and make an arrest, but 
only after they have announced their official character 
and demanded admittance.'* It often happens, however, 
that the officers have no personal knowledge of what 
has occurred or is occurring in the house. They have 
merely heard a radio call like the following: “Car 3— 
Woman screaming on first floor at 406 Main Street.” 
When they get there, the house may be dark. In that 
event the approved practice’ is to pound on the door 
and inquire of the neighbors. If the officers find no 
reason to believe that anybody is in the house, they do 
not break in, but assume that the person sending in 
the call gave the wrong address, a thing which often 
happens. 

Suppose that when the officers arrive, there is ne 
noise of any disturbance emanating from the house and 
the person who answers the doorbell says that he did 
not call the officers, does not want them and will not 
let them in. That they have no right to break in was 
settled in England when not police officers, but neigh- 
bors, would have arrived to quell the disturbance. The 
latter doubtless would have known whether the person 
denying them admission was the householder or a bur- 
glar. Had it been the former, they would not have 
thought of violating his castle or interfering with his 
method of ruling his household. Such considerations 
seem to most police officers antiquated and unsuited to 
modern urban conditions. They are convinced that the 
law should allow them to break in and argue that if no 
crime is being committed in the house, their entry will 
occasion little inconvenience, while if one is, it may pre- 
vent death or serious harm. On the only occasion in 
which a householder objected to the entry of officers 
with whom I was riding, a negro had a white girl in 
a closet. 

In states like Massachusetts in which officers have 
no right to arrest without a warrant for a misdemeanor 
not amounting to a breach of the peace, even though it 
is committted in their presence, they regularly violate 
the law by arresting everybody whom they see com- 
mitting petit larceny. 

Suppose that an officer sees a thief take an overcoat 
out of a parked automobile. The law of Massachusetts 





13. For an analysis of the authorities, see Code of Criminal Procedure, 
official draft (A. L. L., 1980), commentary to sec. 28, pp. 253-255. 
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allows him to take the coat away from the thief, but, 
unless the coat is worth over $100, he has no right 
to arrest the thief without first obtaining a warrant. 
Yet I have seldom met an officer who said he would 
obey that law or that he did not think that he would 
deserve to be punished by his superiors, if he did. 
Clearly, the creation of police departments, sanitary 
jails, facilities for bail and even for release on one’s 
own recognizance, have eliminated the justification for 
limiting arrests for misdemeanors to those involving a 
breach of the peace. 


Whether a Misdemeanor or a Felony Has Been 
Committed 


In nearly all states, the law distinguishes between 
the right of an officer to arrest without a warrant for a 
crime not committed in his presence, depending on 
whether the crime is a misdemeanor or a felony. The 
police officers with whom I have talked were unanimous, 
even in Illinois where they have the right in such cases 
to arrest for misdemeanors, in believing that the law 
should not authorize them to arrest without a warrant 
for misdemeanors not committed in their presence, and 
that, even if it did, they should not make such arrests. 
They are convinced that the public feels very differently 
about felonies and about misdemeanors. If a felony 
has been committed, the witnesses will nearly always 
stick to their stories and see the prosecution through. 
n the other hand, if the crime is only a misdemeanor, 
the parties are likely to patch up their differences. The 
complainant may not even appear in court, or if the of- 
ficer brings him in, may tell a very different story on 
the stand from that which he originally related to the 
officer. Many are the stories of embarrassing moments 
experienced by police officers who themselves signed the 
complaint for a misdemeanor they had not witnessed 
and discovered that they were left holding the bag. 

It is particularly dangerous for an officer to arrest 
on his own initiative a husband for wife-beating, even 
when he sees the crime being committed. For exam- 
ple, one night we entered a room in response to a call 
trom other boarders. The wife was still lying on the 
floor and the drunken husband had his foot raised to 
kick her again. The wife was unwilling to sign the 
complaint, but she had so obviously been beaten, the 
other boarders were so insistent and the husband’s lan- 
guage was so vile, that the officer booked him for as- 
sault instead of for the usual charge of being drunk and 
disorderly. In court the wife denied that her husband 
had beaten her. True, she was on the floor when we 
entered, but that was because she had slipped. Her 
dear husband was in the act of stepping over her, so he 
could pick her up more easily. The husband has started 
a suit for false arrest. If the other boarders are still 
in town when the case comes to trial, their testimony 
should enable the officer to win, but he will still be out 
his attorney's fee. 

Cases do occasionally arise, however, in which an 
officer needs the right to arrest for a misdemeanor not 
committed in his presence. For example, one evening 
the radio called: “Car three—prisoner at railway sig- 
nal tower near bridge.”” When we arrived, the yard- 
men were holding a young man who admitted that he 
had stolen the fog lamps from two automobiles parked 
under the bridge. A brakeman had arrested the thief, 
after watching him detach the lamps and put them into 
a sack, taken him to the tower and after telling the 
story to the yardmen, departed with his train. As the 


automobile owners had not yet returned, we were with- 
out any witness who could swear to a complaint. Thus 
we lacked any legal justification for taking the prisoner 
into custody, but very few officers would release a con- 
fessed thief on such a technicality. Had the theft oc- 
curred in Massachusetts, the thief could have been le- 
gally arrested as a suspicious person.'* 

The law on the right of a police officer to shoot and 
kill a person resisting or fleeing from arrest needs clar- 
ifying, but not changing. Among its broad outlines 1s 
the rule that an officer may not kill any person who 
resists arrest, except in self-defense. He may never 
shoot a fleeing misdemeanant, but as a last resort he 
may shoot a fleeing felon, provided he is endeavoring 
to make a lawful arrest for a felony dangerous to human 
life. The tendency of recent cases in a number of states 
is to class felonies not dangerous to life with misde 
meanors as far as concerns the right of the officer to 
kill in effecting arrest. 


Resisting Unlawful Arrest 


Not so satisfactory unfortunately are the provisions 
relating to resisting unlawful arrest. Police officers 
often make illegal arrests. Perhaps an officer has not 
the warrant with him or is too suspicious and so arrests 
a suspect without a warrant when a judge would say 
that a reasonable man would not do so. Whatever the 
cause of its illegality, if the arrest is in fact illegal, the 
law permits the person being arrested to resist by force. 
To be sure, the law does not justify a man in killing a 
police officer merely to escape a few hours of unjust 
detention in jail, but it does allow him to kill the officer 
if he is reasonable in believing that this is necessary to 
protect himself from death or severe bodily harm. — 

In the old days of swords or quarterstaves such a law 
may have been workable. Perhaps in view of the ter- 
rible suffering which was likely to accompany arrest, 
whether legal or illegal, it was reasonable to permit a 
man threatened with illegal arrest to stand on guard 
with his sword or staff or to endeavor to hold off his 
antagonist with one of these weapons while he beat a 
retreat. If the arrest was being made by a constable 
or sheriff, the chance that these officers would attack 
with such vigor as to require killing them to escape 
death was small, if we may judge by popular accounts 
of their usual age and military prowess. 

Today, on the contrary, a successful resistance to 
arrest is likely to result in the death or wounding of 
the officer. Unless the person whom the officer is ar- 
resting has a gun and is willing to use it, he must 
anticipate that eventually he will be overpowered and 
will be fortunate not to land in the hospital instead of 
in the jail. The officer will not desist from attempting 
to make an arrest, if he thinks he is in the right, and, 
as he always carries a pistol, he is in a position to make 
his will effective. Further, as criminals often carry pis- 
tols, small ones which can be shot from the pocket, an 
officer encountering resistance is foolhardy to wait and 
weigh nicely its exact nature and extent. Thus the 
right to resist by force an illegal arrest by a man known 
to be a police officer is a right which is calculated, if 
exercised under modern conditions, to increase rather 
than alleviate the mass of human suffering. Another 
consideration is who will exercise the right. Only crim 
inals are likely to have both the will and the weapons 
to make effective resistance. 


14. Mass. G. L. (1932), ¢. 41, $98. Another helpful statute not 
found in most states is Mass, G. L. (1982), c. 272, $68-9 
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Case of the Seven Young Men in Blue Sweaters 

I witnessed many cases in which officers illegally re- 
leased persons they had arrested. Typical is the case 
of the seven young men in blue sweaters. I was half 
dozing in a squad car shortly after midnight when start- 
led by what I took for an automobile backfiring behind 
us. Instantly the driver wheeled around the car and 
there stood an officer pointing his gun down an alley. 
He had come upon two burglars opening a cash reg- 
ister. They had fired at him and, when he returned 
the fire, fled down the alley. The best description he 
could give us of them was they were both young—not 
valuable information as nearly all gunmen are young 

-and that one wore a dark blue sweater and the other 
a light blue sweater. The sergeant at once called head- 
quarters over the two-way radio in our car and asked 
that a cordon be thrown around the area and that two 
cars be sent to assist us in our search. We had gone 
a little over a block when we spied a young man with 
a blue sweater standing in the shadow of a doorway. 
Two officers jumped out, “frisked” him and ordered 
him into the back seat of the car. “Why?” he asked. 
“Never mind, we'll explain later. Jump in quickly.” 
And he jumped. A couple of blocks further and there 
was a young man in a blue sweater walking along the 
sidewalk. Into the back seat he was hustled. When we 
had collected a third, the car was full and to the nearest 
station we went. The other cars had brought in four 
more young men. I was amazed that there were so 
many young men in blue sweaters on the streets within 
four blocks of the sl ooting at that time in the morning. 
The seven young men were lined up and the officer 
who had been fired at said: “It’s this one and this 
one!” pointing out two, both of whom turned out to 


be wanted for other crimes. 
Five Are Innocent 


Now we had five innocent young men on our hands. 
The legal way to dispose of them was to charge them 
with burglary or assault with intent to kill, lock them 
up for the rest of the night and then in court the next 
morning explain to the judge what had happened. In- 
stead of obeying the law, the sergeant explained the 
situation to the young men, thanked them for their 
cooperation in solving the burglary and offered to drive 
them home, an invitation which three accepted. As 
they were leaving they were asked to sign, and appar- 
ently did so without objection, a printed release of their 
right to sue the police for their arrest and discharge. 
As between the method of discharge provided by law 
and that used by the police, I infinitely prefer the lat- 
ter, but the latter does not completely satisfy me. The 
young men ought not to have been asked to sign away 
any rights as a condition to receiving decent treatment. 
Further, from the point of view of protecting the police 
from civil suits for false arrest including unlawful re- 
lease from arrest, it would be much better for the law 
to authorize release by the police rather than to have 
the men sign releases, for it is always possible to con- 
tend that the releases were signed under compulsion. 
Consider, therefore, whether the law ought not to be 
changed to authorize the officer in charge of each police 
station to release arrested persons as soon as their 


innocence is established. 


Right of Officer to Release Person Arrested 


A far more doubtful question is whether the officer in 
charge of the station should ever have the right to re- 
lease, without bringing him before a magistrate, a man 


who is guilty of the crime for which he is arrested. 
The law recognizes no such right, but it is commonly 
exercised in many cities. For example, the officers see 
a drunk lying on the sidewalk. If they leave him there, 
somebody is likely not only to rifle his pockets, but to 
make off with his coat and shoes. There is also the 
chance that he may crawl into the street and be run 
over. By five or six in the morning he will be sober 
and wild to get out so as not to lose his job. In Massa- 
chusetts a statute permits the probation officers to re- 
lease such men and they commonly visit the lockups 
early in the morning for that purpose.’® In many cities 
the police perform this function. If statutes authorized 
the police or the probation officers to make releases, it 
would end one more situation in which the police are 
required to act illegally in order to make up for the 
failure of the law to keep abreast of modern needs. 


Civil Damage Suits Against Police Officers 


From the point of view of the police, the various 
changes in the law which have been suggested bulk 
large, for they would afford protection against what 
the police consider unconscionable civil suits for dam 
ages. Seldom have I talked to five or six police officers 
without finding that one of them had at some time in 
his career been sued for false arrest. Some lost the 
action, others bought off the plaintiff and still more 
had to hire an attorney. All harbor a feeling of injus- 
tice because the law does not protect those who risk 
their lives to maintain it. 


Abolishing “Shake-Downs” and the “Third Degree” 


To the public all questions of the legality of police 
action may seem picayune beside those of how to elim- 
inate “shakedowns” and the “third degree.” No men- 
tion has been made in this article of either of these 
problems, yet the matters considered have an impor- 
tant bearing on them. Certainly one way to make the 
police more law-abiding than those members of the 
general public who seek to “fix” traffic violations and 
encourage the use of force to discover the whereabouts 
of property which has been stolen from them, is to in- 
still in police officers a strong feeling that they, as 
guardians of the law, should obey it. The development 
of such a sentiment presupposes respect for law. This 
feeling cannot easily be instilled in officers who find 
that in many of the ways in which the law touches 
their duties, it is ridiculous, and that they cannot both 
follow it and protect the public. Hence legalizing proper 
police practices should prove a great help in eliminating 
improper ones and in building up an esprit de corps in 
police departments. 





15. Mass. G. L. (1982), c. 273, § 45-6. 
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LAW PROFESSORS MEET 


Large Attendance at Three-Day Session on Substantive 
Law and on Problems of Legal Instruction. 


HE annual meeting of the Association of Amer- 
ican Law Schools at Chicago, during Christmas 
week, developed several interesting papers. 

One session was devoted to the question of having a 
required course in Jurisprudence, and whether in the 
first or the senior year. Columbia is farthest advanced 
in this field, and the Columbia experience was debated 
by Professors Patterson and Llewellyn, with Professor 
Goebel as moderator. 

William B. Lockhart of Stanford spoke on the con- 
stitutional aspects of State tax barriers to interstate 
commerce, and Stewart G. Wilson of Chicago on the 
economic results. 

We shall always have some barriers to interstate 

trade, said Professor Lockhart. The first line of attack 
on them is in the State legislature. If this fails, shall 
we turn to Congress or to the Supreme Court? The 
court hesitates to interfere in this delicate situation. 
As for Congress— 
“the real issue is whether substantial barriers to interstate 
trade should be struck down until Congress can be induced 
to approve them, or whether they should stand until Con- 
gress disapproves them. Upon whom should the burden of 
inducing Congressional action rest—upon those who seek 
to burden national commerce by such barriers, or upon 
those injured by them? The answer may well depend 
upon several factors, such as the seriousness of the threat 
to national commerce, the importance to the state of the 
activity involved, the need for some state control prior 
to effective federal control, and the apparent good faith 
of the state.” 


Part-Time Law Schools 


Charles E. Dunbar, Jr., of New Orleans, chairman 
of the American Bar Association’s section on legal edu- 
cation, delivered an important address on the part-time 
law scliool problem, advising the law school association 
not to press a campaign for the elimination of law 
schools giving afternoon or evening instruction or to 
refuse membership to new applicants in those classes. 
Mr. Dunbar’s address was given at the opening session 
on Thursday, Dec. 29, and the whole matter was set 
as a special order of business for Saturday morning. 
When the time for discussion arrived, it was clear that 
Mr. Dunbar’s view had already prevailed, and nothing 
further was done. 

Samuel E. Thorne of Northwestern read a short and 
scholarly paper on the history of the practice of courts 
in looking at the legislative intent, when construing a 
statute. Professor Thorne was inclined to date this 
practice from about 1560, when statutes were beginning 
to be considered as something different from other rules 
dealt with by courts. 

There was an interesting discussion on whether the 
the probable success of a student can be forecast by a 
“legal aptitude” test given at the time of his applica- 
tion for admission to law school. Yale seems to be in 
the forefront among the schools that believe in such 
tests. Acting Dean Gulliver explained the plan in a very 
reasonable way. Professor Prosser said that they be- 
lieve in the plan at Minnesota, but have not been able 
to make it work in practice. Other admission problems 
were discussed by Dr. William D. Cutler (American 
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Medical Association) and Dean Kirkwood of Stanford. 

Professor Shulman of Yale and Edward S. Rogers 
of the Chicago bar debated “fair trade” restrictions on 
the sale of chattels, the chairman (Professor Walsh of 
New York University) trying in vain to keep the 
speakers within the field of Equity, with Professor 
Niles, also of New York University, bringing the sub- 
ject up to date by an analysis of the various rights 
involved in broadcasting plays, books, band-records, 
and so forth. 


Graf Spee Motif Prevails? 


At the concluding business session several commit- 
tees recommended their own discharge, and it was so 
ordered. 

There was a large attendance at a smoker on Friday 
evening. Charles A. Beardsley, president of the Amer- 
ican Bar Association, spoke on the need for modern- 
ization of the course of study in law schools, so as to 
facilitate grappling with the problems of today and to- 
morrow, rather than with those of yesterday. The 
Chicago Bar Association chorus sang a number of 
songs, and an amusing radio skit was put on by mem- 
bers of the faculty of the University of Chicago Law 
School, satirizing many persons and things. 

Harold Shepherd of Cincinnati is the new president- 
elect. He will continue to act as secretary and treas- 
urer. Professors William G. Hale (Southern Califor- 
nia), Hugh J. Fegan (Georgetown), and F. D. G. 
Ribble (Virginia) are the new members of the ex- 
ecutive committee. 
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Woman and the Law 


EAP YEAR—the year when tradition allows the 
ladies to seek their heart’s desire, and when no 
man can say nay. 

Congress in session this year may be faced again by 
two groups of women, one asking for the passage of 
an amendment to the Federal Constitution providing 
for equal rights (identical rights) for men and women 
throughout the United States and its possessions; the 
other, desirous of social and economic equality, but 
opposing such an amendment because they do not be- 
lieve them to be the same as legal equality. These two 
groups once stood shoulder to shoulder in the woman 
suffrage campaign. Today they are separated, the 
minority group, led by the Woman’s Party, bending 
all its efforts to improve the legal status of women 
by urging Congress to pass a “blanket” amendment ; 
the other, led chiefly by the League of Women Voters, 
devoting their energies toward the same end by working 
for the passage of appropriate state legislation. 

In 1938 the judiciary committee of the United States 
Senate failed to report the bill out of committee be- 
cause of a tie vote. What would happen if Congress 
in session today should pass such an amendment in a 
moment of weakness or through a mistaken sense of 
chivalry? Obviously, “Confusion, worse confounded.” 

The proposed amendment reads as follows: 

“Men and women shall have equal rights throughout 
the United States and every place subject to its jurisdic- 
tion. Congress shall have power to enforce this article by 
appropriate legislation.” 

The first confusion to arise would come as soon as 
Congress attempted to enforce the law. If a state 
should pass legislation contrary to the new amendment, 
and Congress should then enact specific laws governing 
the conditions in that state, would the acts of Congress 
or of the state control? Mr. Justice Sutherland, before 
he was a member of the Supreme Court, once stated that 
it was doubtful which the courts would uphold. It 
is conceivable that they might hold, as they did in 
certain cases under the Prohibition Amendment, that, 
both laws were valid, and that the individual might 
apply to whichever authority he thought more bene- 
ficial. 

Another confusion would arise from the already 
existing legal rights and-duties. It has been assumed 
by some that the enactment of the amendment would 
automatically and immediately make all rights the same ; 
that the amendment would be the legislative act. This 
is not true. While it might void a great many statutes 
and alter a good deal of common law, the amendment 
could not fill the void. We would be thrown back 
again upon legislation to settle the question of whether 
women shall have the same status as men, or men that 
of women. For example, shall a woman have the legal 
obligation to support her husband, or, in order to make 
the right equal, shall a man be released from the legal 
responsibility for the support of his wife? Shall 
women no longer have the sole legal responsibility for 
the care of their children in the home, or shall men 
be given the same responsibility in this field as their 
wives? Imagine a man’s consternation at having to 
wash the baby’s laundry, sterilize its bottles, or put 
the soufflé in the oven just when the Yankees were 
about to make a winning run! 

In the case of illegitimate children shall the mother 
have no responsibility, or shall the father be forced 
to assume the same? In many places women do not 
command equal pay for equal work. Would this 


amendment mean that men’s pay shall be lowered to 
that of women’s, or that women’s shall be raised to 
that of men? Shall all protective legislation for women 
in industry be void, or shall men be given the same 
protection as women? And so on ad infinitum. The 
amendment does not specify, and endless legislation 
would be necessary to settle the question of whether the 
laws affecting the woman or those affecting the man 
should be applied to both spouses. 

Another serious objection to the equal rights amend- 
ment was voiced by Joseph P. Chamberlin of the Co- 
lumbia Law School in a statement filed in the record 
of the hearing before the Senate Judiciary Committee, 
February 8, 1938. He said: 

“Furthermore this amendment would give to the Federal 
Courts jurisdiction to pass on any legislation or any 
common law rule in force in a state which may be alleged 
to be contrary to the principle of equal rights. The de- 
cisions of the state courts interpreting their own acts 
would not be final since it is ultimately the Supreme 
Court which may interpret the constitution of the United 
States, and Federal statutes may be tested in the Federal 
Courts as well as in the state courts. It would thus ap- 
pear that the Federal judiciary might have to face an 
enormous burden of litigation coming from every state 
in the union. The rules in the different states vary so 
greatly that a decision on a matter of property rights 
of husband and wife in one state would not be an authority 
in respect to a case arising in another. The result of this 
amendment, it would seem, would be to cause an enormous 
amount of litigation and make uncertain business trans- 
actions.” 

What about these discriminations against their sex 
of which the proponents of this amendment complain? 
It is true that in many places there are unfair laws, 
but a recent survey published by the League of Women 
Voters, February, 1938, shows that many of these 
are being removed every year by the state legislatures. 
The survey shows: 

1—in 1 state the father may will away his child. 

2—in 8 states the father is the sole guardian. 

3—in 13 states children’s earnings go to the father. 
4—in 3 states the father is the sole heir. 

5—in 6 states the wife’s earnings belong to her hus- 
band. 

6—in 7 states a woman can not contract without her 
husband. 

7—in 26 states women can not serve on juries. 

In all, about sixty-eight discriminations remain. But 
in the thirteen years that this amendment has been be- 
fore Congress two hundred and twenty have been 
removed, beginning with the Cable Act of 1922 which 
gave married women independent citizenship. The 
principle of equal pay for equal work was recognized 
in 1923 with the reclassification of the civil service. 
Equality has been obtained in many states in such fields 
as office-holding, admission to public employment, 
guardianship of children, and property rights. 

While much remains to be done before women are 
citizens in the complete sense of the word, in this great 
democracy stress is now being laid on the solution of 
these problerns along human rather than feminist lines, 
on the theory that state legislatures should be free to 
pass laws to meet changing conditions, to repeal them 
when necessary, and in general to keep them abreast 
of the times without being hampered by new and un- 
tried constitutional restrictions on their power. 
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EGISTRATION of the Title to Land in the State 
R of New York with Supplements as to Experience 

Elsewhere, prepared by Richard R. Powell for 
The New York Law Society under a grant from The 
Carnegie Corporation. 1938. New York: The New 
York Law Society. Pp. VIII, 315.—It is to be regretted 
that this exhaustive study was not published under a 
more comprehensive title as it really deals with all the 
aspects of this perennial controversy as to the merits 
and demerits of the so-called “Torrens System.” 

Prof. Powell, who is Dwight Professor of Law at 
Columbia University, has long been recognized as an 
authority in the field of real property law, is an author 
of several books in the field, and has been a Reporter 
of the American Law Institute for the subject of prop- 
erty since 1929. What he has to say is entitled to 
respectful consideration of other scholars in the field 
and carries weight with the profession 

Prof. Powell is very frank in saying he has under- 
gone a change of mind in the subject as a result of 
this study. He says in his foreword: 

“When the writer was selected to conduct this survey 
and to make this report, he began to waver under the im- 
pact of accumulating facts and since that time his convic- 
tion as to the soundness of the conclusions stated in Part 
4 of the Report has gradually strengthened 

“After giving the objective of the study, the relevant 
events in New York and experiences in other jurisdictions, 
both foreign and American, he reaches the conclusion that 
for the reasons stated, partly constitutional and partly 
political, the experiences in other countries are of little 
value as precedents to us here, but includes a series of 
supplements giving in full detail the facts and conclusions 
as to each of the several states in which the system is in 
operation.” 

His conclusions as a result of his study, referred to 
in his foreword, are: 

“First: No change in the registration law of the State 
of New York which can reasonably be made but which 
leaves the registration of title as a voluntary proceeding to 
be done or not according to the desires of the owner, is 
likely to cause any substantial increase in the number of 
title registrations in this State. 

“Second: The enactment of any law making registration 
compulsory is not justified. Such a law could be justified 
only by the existence of a reasonable probability that title 
registration would operate better than recordation. Such 
a reasonable probability does not exist. In fact the col- 
lected evidence indicates that title registration involves 
difficulties, expenses, and personnel problems more trouble- 
some and more irremediable than those encountered in 
recordation. 

“Third: It would be to the public interest to enact forth- 
with a law putting an end to further registrations of title 
in the State of New York and permitting persons who 
heretofore registered their title (if they so desire) to 
record their certificates of tithe and thenceforth to have 
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their properties governed by the system of recordation 
instead of a system of registration. 

“Fourth: Substantial study and extensive remodeling oi 
the statutes of the State of New York on recordation are 
seriously needed and the importance of this task might 
well justify the early undertaking of this work by the Law 
Revision Commission of the State. 

“Fifth: The proposed new revision of the Insurance 
Law of the State of New York should be expanded so as 
to bring within the supervision of the State Insurance De- 
partment: 

(a) rates charged for original and reissued title insut 
ance policies; and 

(b) the form and extent of exceptions which may be 
written into such policies.””! 

These conclusions seein to have aroused the emo 
tional fury of Messrs. McDougal and Brabner-Smith 
in a review of the book.* + 

The truth of the case is that the demand for land 
registration is much less than its proponents believe 
and it rarely meets the hopes of its advocates or justifies 
the fears of its opponents. It is interesting to note that 
vol. I, no. 1, of THe AMERICAN Bar ASSOCIATION 
JoURNAL, in January, 1915, has as its first article the 
report of the committee on the Torrens system and 
registration of land titles to the National Conference of 
Commissioners on Uniform State Laws at its Wash- 
ington meeting in 1914. The report indicated real 
demand and need for the legislation and envisaged a 
greatly increased popular demand for it. As a matter 
of history the uniform land registration act approved 
in 1916 was adopted only in Utah and Virginia and 
with modifications in Georgia. In 1934 the National 
Conference declared the act obsolete and withdrew its 
recommendation. 

The review by Messrs. McDougal and Brabner 
Smith apparently proceeds on the basis of the ancient 
professional saying: when the law and facts are against 
you, abuse your opponent. It must be a poor case 
which necessiates such an approach and | think it 
fair to say that those members of the bar handling most 
of the transactions involved in land transfer would 
agree with the conclusions reached by Prof. Powell. 
Other things being equal, the bar generally prefers 
to do business with a private rather than a public 
agency. It is generally more satisfactory. If so, why 
should a change be forced? There does not seem any- 
where to be a sufficient reason for it. It seems that un 
less a registration system can justify itself by better 
service at less cost to the public Prof. Powell sees no 
reason to further burden the taxpayer and destroy the 
existing system. Messrs. McDougal and Brabner 





1. This subject is being dealt with by a committee of the 
section of real property, probate and trust law of the America 
Bar Association. 

2 48 Yale Law Journal, 1125 (May, 1939 
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Il. 
REPORT 


or THE 
COMMITTEE ON THE TORRENS SYSTEM AND REGISTRATION 
OF LAND TITLES. 
MADE TO THE CONFERENCE OF COMMISSIONERS ON UNIFORM 
STATE LAWS AT ITS WASHIINGTON MEETING IN 1914. 


This committee presented to the last Annual Conference of 
Commissioners in Montreal a tentative act for a uniform state 
law for the registration of titles to land, but-it was not printed 
nor discussed by the Conference. A second tentative act is pre- 
sented to this Conference with the hope that time may be found 
for its full consideration. This draft has been made after a study 
of the Australian and Canadian Torrens Acts and of all the land 
registration acts passed in the United States. Since the last Con- 
ference Mississippi has passed such an act, and there are now 
11 states with legislation on this subject, namely, California, 
Colorado, Illinois, Massachusetts, Minnesota, Mississippi, North 
Carolina, New York, Ohio, Oregon and Washington. The matter 
is being actively agitated in other states, and the popular demand 
for such legislation is likely to be greatly increased by the passage 
of the Federal Reserve Act by the 63d Congress, approved Decem- 
ber 23, 1913. This act to a large extent removes the prohibition 
heretofore existing against loans on lands by national banks, and 
permits any national bank or banking association not situated in 
a central-reserve city to make loans secured by improved and 
unencumbered farm land, within its Federal Reserve District, no 
such loan to be made for a longer time than five years nor for an 
amount exceeding 50 per centum of the actual value of the 
property offered as security. Any su:h bank may now make such 
loans in an aggregate sum equal to 25 per centum of its capital 
and surplus or to one-third of its time deposits, and such bank 
may continue hereafter as heretofore to receive time deposits 
and to pay interest on the same. Few members of the American 
Bar have taken the time to study-the provisions and operations of 
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This reproduction of the first page of the first article in 
the first number of the American Bar Association Journal 
shows that Land Registration had attention from the start. 














Smith, as evangels of the new order, ask if it can be 
“an objection worthy of a scholar’s espousal, that 
vested interests oppose it?” 

Maybe, “vested interests”—public, title companies, 
land owners, the bar—have a right to be considered and 
oppose a new system unless real public interest demands 
the change. There has been no such demand, judging 
by the history of the movement. 

The book is worth reading by those interested in, 
and having a desire for, rea] information on the subject. 

NATHAN WILLIAM MACCHESNEY 

Chicago. 


The Life of Sir Edward Clarke, by Derek Walker- 
Smith and Edward Clarke. 1939. London: Thornton 
Sutterworth Ltd. Pp. 351—One July afternoon in 
1924 we trooped into Lincoln’s Inn for a garden party. 
Among those waiting to welcome us was a short, thick- 
set octogenarian with mutton-chop whiskers. He wore 
a gray frock-coat and a gray topper. From his photo- 
graphs some of us recognized him as Sir Edward 
Clarke. I had favorably reviewed his autobiography a 
few years before and had received from him a gracious 
holographic letter of appreciation. So I was embold- 
ened to stop and chat with him for a few moments. 
This fleeting personal contact corroborated the opinion 
already formed of him, and this opinion is fortified by 
reading his biography, in the writing of which his 
grandson has collaborated. 

Clarke’s career at the English bar was almost unique 

more nearly so than would be the career of a com- 
parable American lawyer. Usually the career of a 
“fashionable”—to use the English expression—har- 





PROFESSOR McDOUGAL AND MR. BRAB- 
NER SMITH DEFEND TORRENS SYSTEM 


HE sum of all we would say takes us back 

to the basic social need with which we began. 

Assessed against contemporary demands for 
a greater diffusion of the benefits of land owner- 
ship, existing methods of land transfer are hope- 
lessly anachronistic. To answer anew our open- 
ing query: there is no persuasive reason why a 
lot or a farm should not be as easily acquired and 
as securely held as a ship or a share of stock or an 
automobile. It is only our astonishing tolerance 
of a functionless and costly ritual, inherited from 
days when land was seldom an object of com- 
merce, that keeps us from institutional fulfilment 
of this now generally accepted ideal. For a pub- 
lic being awakened by increasing governmental 
participation in the financing of land transactions, 
the remedy is close to hand. It is a remedy which 
has been thoroughly tested and found entirely 
practicable in several of our own states and in 
many foreign countries, including England and her 
democratic dependencies. It requires only a rela- 
tively simple change in the keeping of the public 
books about land and that, after a short time, 
these books be made conclusive. In no one of 
Professor Powell’s many objections to this remedy 
have we been able to find just cause for alarm. Un- 
Americanism has been said to be the last refuge 
of a conservative; it is, if our analysis be sound, 
Professor Powell’s only haven. Yet what is there 
un-American about state operation of a monopoly 
business of such vital import to the community 
as that of land transfer? Providing cheap, secure, 
and expeditious methods for such transfer would 
appear to be as much a public function as the 
carrying of the mails; indeed it has been so re- 
garded for a much longer time—witness the activi- 
ties of the Pilgrim Fathers. If the Torrens system 
is un-American, it is not because it does not deal 
with a public function, but because, as Professor 
Powell suggests, we in a democracy cannot be as 
efficient as dictators and because our public per- 
sonnel cannot be trusted to read and copy mort- 
gages and deeds! With all due deference, we sub- 
mit that what Professor Powell has produced, 
after his months of arduous labor, is no objecti.e 
“collection of factual data” but just another batch 
of good, honest red herring. (From 48 Yale Law 





Journal, April, 1939.) 








rister culminates in high political or judicial position. 
Yet Clarke, who for many years was unquestionably 
the unofficial leader of the bar, ended as he began—in 
private practice. 

Not the least interesting phase of this volume is the 
explanation it affords for Clarke’s failure to attain the 
goal he had set for himself. 

Clarke started on the right path to attain the end he 
sought. When we contemplate the number of success- 
ful English barristers who attain high political or judi- 
cial preferment we sometimes think that their rewards 
came as a tribute to their eminence at the bar. That is 
not the way it happens. The thing that does happen is 
that successful English barristers—in far greater num- 
bers than with us—enter politics and the combination 
of professional and political success attains the desired 
objective. 

So great was Clarke’s success at the bar that, accord- 
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ing to the jacket, “Sir Edward Clarke was by common 
consent the foremost advocate of Victorian and Ed- 
wardian times and one of the greatest of all time.” If 
limited to the two generations which his active practice 
at the bar spanned, this estimate is not far wrong. 

This accentuates the interest in the account of the 
causes célébres in which Clarke participated. It is 
usual for a biography of a famous English barrister to 
place the emphasis upon the sensational cases in which 
he participated. This is true although the real contribu- 
tion made by the subject may have been in politics or 
from the bench. Perhaps the reason is that there are 
so few sensational trials—especially criminal trials—in 
England that the interest in them is perennial. 

In this instance the emphasis is rightly placed, for 
Clarke’s claim to fame must rest upon his conduct of 
these cases. Among those described are: the Harriet 
Staunton case, involving a charge of murder by starva- 
tion; the Detectives’ case, in which Scotland Yard in- 
spectors were put on trial for criminal conspiracy ; 
the trial of Adelaide Bartlett for murder by poison; the 
Parnell divorce case, in which Clarke appeared for the 
plaintiff, O’Shea; the Baccarat case, in which the 
Prince of Wales (later Edward VII) testified; the de- 
fense of Dr. Jameson, who was prosecuted for his 
Transvaal raid; the Oscar Wilde case, in which Clarke 
appeared for Wilde. This, although the most sensa- 
tional case in which Clarke ever participated, is not 
mentioned in his autobiography. The reason, no doubt, 
is because it was so distasteful to him and because he 
became convinced that Wilde was guilty. Curiously 
enough, it is this case which has revived the memory of 
Clarke. He is a character in a recent successful play 
in which Robert Morley starred: Oscar Wilde, by Les- 
lie and Sewell Stokes. 1938. New York: Random 
House. 

The study of these cases will not only disclose the 
key to Clarke’s success as an advocate, but throw much 
light upon the principle of English advocacy and of 
advocacy in general. Among the general principles 
should be placed in shining letters Sir Edward’s dictum 
that one should never cross-examine unless one can 
contradict. 

Clarke agrees with most English barristers that the 
removal of the prohibition against testifying has oper- 
ated against rather than in favor of the accused. 
Ordinarily counsel could suggest a more plausible 
defence than the accused could testify to and could 
deplore the inability of his client to support it. 

Clarke’s view coincides with that of most American 
observers of English criminal trials that sometimes the 
judge wields an influence that practically deprives the 
accused of a jury trial. It may be said that an English 
judge, bent on conviction, rarely loses a case. This was 
even more true in Clarke’s day than at present. 

In the Harriet Staunton case Mr. Justice Hawkins 
summed up for nearly eleven hours for a conviction. It 
is not surprising that Sir Edward said of him: “Sir 
Henry Hawkins was the worst judge I ever knew or 
heard of. He had no notion whatever of what justice 
meant, or of the obligations of truth and fairness.” 

In addition to the prestige which came from his 
great success at the bar, Sir Edward was a member of 
the House of Commons for more than twenty years 
and was Solicitor General. 

The stage seemed perfectly set for high political or 
judicial preferment. Yet, in Browning’s phrase, he just 
escaped success. He saw many of his juniors, including 
Alverstone, Asquith and later Carson, Birkenhead, 
Simon and Rufus Isaacs promoted over him. He re- 


fused an appointment as Master of the Rolls in 1897. 

There were two reasons for Clarke’s disappointment. 
The first was that for some fortuitous reason Sir 
Richard Webster (Lord Alverstone) seemed always, 
by being preferred, to block his way. As Clarke him- 
self said: “There he has always remained, blocking my 
way. But for his action I should have been Attorney 
General in 1897; but for him I believe I should have 
been Lord Chief Justice in 1900.” It should be added 
that Clarke also wrote that “any feeling of soreness 
has long since passed away,” and that the two always 
remained friends. 

The other’reason was Clarke’s unflinching adherence 
to his political principles. He opposed the South 
African War, broke with his party and resigned his 
seat. When his party espoused protection Clarke ad- 
hered to his free trade views and again resigned. This 
ended his political career. 

Clarke’s own view of his career is best illustrated by 
two lines from a sonnet of Archbishop Trench. These 
he quoted in his response at the farewell dinner given 
him by the Bar; with these he prefaces his autobi- 
ography, and these conclude this volume: 

“Not all who seem to fail have failed indeed, 
Not all who fail have therefore worked in vain.” 
WALTER P. ARMSTRONG 
Memphis, Tennessee. 


Robbery by Mail: The Story of the U. S. Postal 
Inspectors, by Karl Baarslag. 1939. New York: Far- 
rar & Rinehart. Pp. 324.—In this volume Mr. Baars- 
lag, a clever journalist and interesting narrator, tells the 
story of the United States postal sleuths, who, as some 
stamp-dealer friends of this reviewer believe—and they 
have some reason to know—are the keenest detectives 
living. Baarslag tells us that some 25,000,000,000 pieces 
of mail pass through 50,000 post offices in our country 
every fiscal year, and that only fifteen pieces out of 
every million are stolen, so the theft of mail is really 
a very minor item in their work. The 540 inspectors 
investigate 100,000 cases yearly, of which 70 per cent 
are of a non-criminal character. Of the other 30,000 
some are hold-ups, burglary, theft or forgery, others 
have to do with obscene or threatening letters, extor- 
tion, lotteries, and frauds. Instances under the last- 
named category occupy the greater portion of this book. 
All the old rackets are reviewed here—the Spanish 
Prisoner, the Old Dutch Estate, the Buried Gold, and 
what Mr. Baarslag calls the Play-to-the-Wall game, 
but which old race-track crooks used to call the Point- 
Out; and then there are oil well, insurance, lottery, 
medical, matrimonial, and scores of other sorts of 
swindles, many of them so transparent that the ease 
with which hordes of people are gulled by them almost 
makes one despair for the future of the race, especially 
when one places beside them the cases of the great and 
supposedly astute mail-order houses of Chicago, which 
were cheated out of thousands of dollars’ worth of 
goods during a period of several years by the sup- 
posedly ignorant hill-billies of half a dozen Kentucky 
mountain counties, through the simple and ancient 
expedient of sending a perfectly worthless check with 
the order, which, it seems, was always filled without 
question. One small post-office with only fifty patrons 
was in a short time the source of more than 500 “rub- 
ber” checks! One impish young woman signed herself 
at various times Duck Barbour, Kitty Barbour, Pup 
Barbour, and Ape Barbour, also E. Normous Wealth, 
and every order was filled! 

In conning such recitals, the lay reader is often struck 
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by the great disparity and inconsistency in the punish- 


ments inflicted, and the light sentences handed out to 


some very serious offenders. One _ small-caliber 
swindler who obtained comparatively meager sums 
through a “buried gold” story was given fifteen years, 


while the head of a group of cheats whose takings had 
been between $750,000 and a million received only a 


$2,500 fine and five years in prison. One man to whom 
forty-nine stolen cars were traced served a six-month’s 
sentence in Mississippi. Among the curious bits which 
may surprise the reader is the fact that Noah Webster, 
who wrote the big dictionary, was an early special agent 
of the post-office, and spent a part of his time in chasing 
mail robbers in Connecticut. An informative and in- 


teresting book 
Atvin F. Hartow 
New York City 


American Government and Politics, by Charles A. 
Beard. 8th ed. 1939. New York: Macmillan. 814 pp.— 
A single-volume compendium which undertakes to ex- 
plain the workings and problems of the United States 
federal, state, and local governments, including their 
courts, must necessarily be terse. So, a reader of this 
comprehensive vade mecum will, like the man who had 
his first acquaintance with the dictionary, remark, 
“There are many pretty stories in it, but they are unco 
short.” The book is a valuable reference work and 
contains much useful information and many thought- 
provoking observations. For example (p. 2): 

“During the past forty or fifty years, our governments 
—federal, state, and local—have assumed more duties 
affecting industry, occupations, and ways of living than 
had been undertaken in the previous centuries of American 
history. There is no career which we can choose, no 
enterprise in which we can engage, no large ambition 
which we can cherish that does not in some manner in- 
volve the activities, regulations, and assistance of govern- 
ment. This state of affairs may be deplored or praised. 
Yet here it is, in front of us, and those who are wise in 
their day and generation will seek knowledge pertaining 
thereunto ;” 

And the statement that the old debate over laissez 
faire and government intervention has become some- 
what academic and supplanted by another acute issue: 
namely, whether large-scale government activities and 
expenditures are necessary to keep private enterprise 
going even in normal periods (pp. 316-18). There is 
keen criticism of the spoils system and of the Amer- 
ican party system (pp. 62-72) and, for our profession, 
the humiliating comment (p. 67): 

“In some cities it is well for the young lawyer practicing 
in certain courts to be known as a prominent worker in 





the party to which the presiding judges belong.” 
Would that it were generally understood (p. 699) : 
“When city government is conducted with competence 


and skill, the nation benefits. When it is wasteful and 
negligent, the whole nation has additional burdens to 
carry. 

The chapte1 which this quotation is found, and the 
epilogue (pp. 787-9), showing how the individual may 
influence government favorably, are eloquent reminders 
of the duty and opportunity of citizens towards gov- 
ernment. 

The book also presents to the thinker what must be 
a matter of concern: namely, that after the rise of 
American cities from, say, 1825 to 1915, and the second 
period of expansion of old functions from 1915 to re- 
cent date, there is now going on a transfer of municipal 
functions to state and federal government, or continu- 





CHARLES A. BEARD 
Eminent American historian and political philosopher, 
one of whose books is reviewed in this number of the 
JoURNAL 





ance in subordination to them (pp. 732-3). What shall 
be done about it? 

We learn with surprise that about half of the states 
impose varying educational tests as a qualification for 
voting (p. 490), and that a majority of these are not 
southern states. The author even finds space to give 
the derivations of the much used terms “pork-barrel” 
and “log rolling” (pp. 97-8). 

It is interesting to note how comparatively modern 
are many of the things which we take for granted as if 
they had always existed, and how slowly some have pro- 
gressed, Thus, home rule for cities was first granted in 
1875 (p. 707 top), with the Missouri constitution as the 
pioneer, and even now municipalities in more than half 
of the states do not enjoy its benefits. Nor can it be 
said that any municipality has absolute home rule. 
(Home Rule for counties is a far more recent and hesi- 
tant development). The Massachusetts ballot dates 
from 1888 (p. 529), the initiative and referendum start- 
ed in South Dakota in 1898 (p. 500), and the recall in 
Los Angeles in 1903 (p. 507). The first public utilities 
commission was the railroad commission in Wisconsin 
in 1905 (p. 750 top) ; the first city planning commission 
was in Hartford in 1907 (p. 761). Almost as many 
cities as claimed “Homer dead” contend for the honor 
of having originated the council-manager plan of gov- 
ernment: Staunton, Virginia, in 1908; Sumter, South 
Carolina, in 1913 (p. 721); and Spartanburg, South 
Carolina. The first civil service act was pased by the 
Congress in 1883 (p. 213), but as late as the close of 
1937 only fourteen states were operating under com- 
prehensive merit systems, following, in general, the fed- 
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eral law (p. 610). Moreover, in many of those which 
have them, they are such only in name, a mockery in- 
tended to put and keep in those desired by the politi- 
cians and to exclude their political opponents. (See 
“Civil Service Law”, by Oliver P. Field, March, 1939, 
University of Minnesota Press) 

The preface shows the book was completed in March, 
1939 (p. v). So much has happened since then that 
must modify even the up-to-date information and the 
opinions contained in it, that a supplement or a ninth 
edition will soon be appropriate. Graves v. O’Keefe, 
306 U.S. 466, 120 A.L.R. 1466, Ann. p. 1477, with 
its “important shift in constitutional doctrine 
after a reconstruction in the membership of the 
Court”, was decided too late in March for inclusion. 
So were Hague v. CJ.0., 307 U.S. 496. Also 
U. S. v. Rock Royal Cooperative, Inc., 307 U.S. 
533, which (pp. 576, 582) virtually overrules 
the Schechter Corporation case cited as law in the 
comment on “The Separation of Powers’, p. 127.) 59 
S. Ct. 954, and Snyder v. City of Milwaukee and the 
three companion handbill cases, 60 S. Ct. 146. The book 
comments on the limits of the President’s power to re- 
move Officials and refers to the Myers and Humphrey 
cases (p. 154). It necessarily omits Morgan v. Tennes- 
see Valley Authority, 28 Fed. Supp. 732, decided in 
August, 1939; such important measures as the inter- 
nal revenue code, approved Feb. 10, 1939 (U.S. Code 
Curr. Service 1939, p. 5), the reorganization act of 
1939, approved Apr. 3, 1939 (U.S. Code Curr. 
Service 1939, No. 3, pp. 651, 656), the Hatch 
bill, “An act to prevent pernicious political activities”’, 
approved Aug. 2, 1939 (U.S. Code Curr. Service 
1939, No. 10, pp. 1242, 1244), “An act to 
provide for the administration of the United States 
courts, and for other purposes”, approved Aug. 7, 1939 
(U.S. Code Curr. Service 1939, No. 10, p. 1318), “An 
act to amend the social security act, and for other pur- 
poses”, approved Aug. 10, 1939 (U.S. Code Curr. 
Service 1939, No. 10, pp. 1452, 1490), and other im- 
portant measures and decisions that can only be men- 
tioned in a short review and not made the subject of 
comment for what would be their bearing on the text 
of the book, are perforce omitted. 

It would be well if there were greater uniformity in 
the method of citing cases. Sometimes the citation in- 
cludes names, volume, and page, in other instances only 
the name is given, and in still others nothing to identi- 
fy the case (Compare pages 12, 154, 187, 194, 202, 203, 
226, 227, 238). The references at the end of each chap- 
ter are, in the main, reasonably good and recent. One 
notices, however, omission of “The American Politi- 
cian”, by J. T. Salter, and other favorites. Chapter 
XXIX, “The Courts and the Law” (in the states) (pp. 
670-98), is rather elementary and not over-interesting 
to lawyers. Comment on city civil service commissions 
(p. 726) is somewhat scant and there might well have 
been mentioned, in dealing with federal civil service 
(p. 215), the great number of positions, some legal, 
created in the last few years which are expressly ex- 
empted from the operations of the merit system. Mr. 
Beard says that the “federal tax structure” (p. 228) is 
“for the purpose of realizing certain social and economic 
doctrines as well as of raising revenues...” He should 


have shown that a lowering of exemptions in income, 
estate, and gift taxes, with the consequent payment of 
these taxes by a far greater number of persons, would, 
while perhaps politically inexpedient, have a tendency 
to make people more critical of wastefulness in govern- 
The paragraph (p. 230) on “in- 


ment expenditures. 


heritance and gift taxes” is not stated with complete 
accuracy. 

The city-manager plan is given but a few pages (pp. 
719-24). Most modern commentators prefer, as ter- 
minology, “the council-manager plan.” Also, Mr. 
Beard falls into the common error, often contributed to 
by the city managers themselves, of not recognizing that 
for the proper workings of this plan the mayor should 
be as important as the manager. He omits in chart and 
comment any reference to the mayor. Yet the answers 
to assertion of one of “certain intrinsic shortcomings” 
(p. 721) of the system, lack of “political leadership”, 
and to the question (p. 722) whether the manager 
should assume leadership in the “formulation and pro- 
motion of policies”, are to be found in the mayor, if he 
measures up to what he should be in the ideal council- 
manager set-up. 

Altogether, this is a very great work, any review of 
which should end with expressions of gratitude that this 
classic and source book has been so well augmented by 
narration of most of the significant that has transpired 
in the past ten years. 

Murray SEASONGOOD 
Cincinnati, Ohio. 


Rolls of the Justices in Eyre for Yorkshire, 1218-19, 
edited by Doris Mary Stanton. Selden Society Series: 
Vol. 56 for 1937. Pp. lvi, 577. 

Select Cases in the Court of King’s Bench under Ed- 
ward I: Vols. II, III, edited by G. O. Sayles . Selden 
Society Series: Vol. 57 for 1938, pp. clvii, 250, vol. 58 
for 1939, pp. cxeviii, 304. 

The three latest volumes of the Selden Series fall in- 
to line with their companions published year by year 
through a full half-century. These shelves of big books 
in their uniform dress of blue and gilt, tastefully printed 
and edited by a long series of scholars, are the organ 
music of British legal history. Earth knows no finer 
monuments to the students of Anglo-American tradi- 
tion in the law. 

Three generations of scholars at least have spent many 
of their best years in interpreting, translating, and ex- 
plaining the manuscripts of court records, year books, 
and ancient treatises published by the Society. Or- 
ganized in 1887, the Selden Society, first under the 
leadership of the late F. W. Maitland, then succeeded 
chiefly by the late W. C. Bolland as editor and more 
recently with Miss Stanton and Dr. Sayles at the desks, 
has published almost every year some significant con- 
tribution. Twenty-three of the old reports called Year 
Books have been included. Such texts as The Mirror 
of Justices, Vacarius, The Table Talk of John Selden, 
and extracts from other ancients are comprised, as well 
as many volumes of judicial proceedings from all sorts 
of medieval courts. The Pipe Roll Society and the Rec- 
ord Office publications have also made _ contribu- 
tions, but the Selden Society is now the great channel 
for such published scholarship. Some day no doubt an 
American society will enter the field for this country. 
Our earlier records appear only spasmodically from 
various sources, chiefly university presses. Even the 
Great War scarcely succeeded in slackening the 
annual output of the Selden workmen. The interest 
of our bar in its traditions must accumulate a little be- 
fore we support so assiduous a project of the lamp. 

There is place here only for a note on the three latest 
volumes. 

The rolls for Yorkshire deal with the materials used 
or available to Bracton for his work, De Legibus, par- 
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ticularly as revealed by the publication of his Notebook 
fifty years ago. The records of the courts at Lincoln 
and Worcester, previously printed in this series (No. 
53), and especially these of Yorkshire, seem to have 
been directly connected with the study for his land- 
mark treatise, the first great book on English law. 
Bracton’s De Legibus, written about 1250, was 
circulated for centuries in manuscript and then printed 
by Tottell, Shakespeare’s publisher, in 1569. Accord- 
ing to custom the new Selden volume contains one of 
those extensive introductions which have gone so large- 
ly to revising our knowledge of early English juris- 
prudence. The Latin text is published with translation, 
which in these recent volumes follows the original, para- 
graph by paragraph. 

The two volumes of select King’s Bench cases from 
the period of Edward I deal with a century later. The 
books reprint chiefly what we would call appellate and 
criminal cases in the “great age which saw English 
law become a science.” The editor, Dr. Sayles of the 
University of Glasgow, gave fifteen years to these rec- 
ords, which were once explored but probably never 


thoroughly read by anyone else since they were written 
by the court officers, mostly between 1290 and 1307. 
His introductions dissect under new illumination the 
question of how the court now called King’s Bench 
split from that called Common Pleas, and travelled for 
awhile hand in hand with the King’s Council. Jurisdic- 
tion and procedure are examined. He brings new light 
also on the distinction between the ranks of judges, 
clerks, marshals, attorneys, and “narrators,” from 
whom the class of barristers began to take shape even 
at that period. 

These volumes add to the extraordinary British 
storehouse now in print of contemporaneous records 
which reveal not only the machinery of justice these 
centuries ago, but no end of information about the ways 
of men and kings, the events of history, and the curious 
process of evolving governmental institutions. We 
fumble away today at similar chores, in quite similar 
ways and with even more similar results, after six or 
seven centuries. 

James GraFton RoGers 

New Haven. 





Books on International Law 


Report on the International Law of Pacific Coastal 
Fisheries, by Joseph Walter Bingham. 1938, Palo Alto: 
Stanford University Press. Pp. viii, 75. Professor 
Bingham of Stanford has written a commentary on the 
research conducted by Dr. Stefan Riesenfeld into the 
problems relating to the international law of fisheries 
with special reference to the Pacific coast. In his 
preface Mr. Bingham tells us that his report is “a brief 
which seeks to influence others and a phalanx of Ameri- 
can legal opinion saturated with traditional doctrine.” 
A perusal of the document bears out its author’s con- 
tention. It is a frank statement of the case for a 
reappraisal of some of the traditional dogmas of inter- 
national law. Mr. Bingham severely criticizes the tra- 
ditional Anglo-American doctrines pertaining to deep 
sea fishing on the grounds that they “tend to deny the 
fair claims of certain peoples and have been devised 
and asserted persistently by powerful naval states for 
that purpose to the economic advantage of these power- 
ful states.” 

The author argues in favor of the gradual abolition 
of the three mile limit and the substitution of a limit 
which will protect the coastal fisheries from the depre- 
dations of “roving foreign fleets”. It is obvious that 
he has the Japanese invasions of Bristol Bay in mind. 
He opposes what he terms “the legalistic tendency to- 
wards a logical simplicity” in the formulation of the 
principles of international law and favors a more flexi- 
ble interpretation. Above all he feels that it is necessary 
to protect coastal fisheries within territorial waters. 

This pamphlet will not please the traditionalists. It 
is forward looking and challenging. International law 
is no fixed and rigid code. In fact in these days of storm 
and stress it seems possibly even more fluid than ever. 
If Professor Bingham’s contention commends itself to 
legists a way may be opened towards the settlement of 
a vexed fishery problem. Already Canada and the 
United States are closely cooperating in the matter of 
the North Pacific Coast fisheries. Once again these 
two North American nations may be pointing the way 
towards a better world order. 

University of British Columbia Watter N. Sace 

Vancouver, Canada. 


Responsibility of States for Acts of Unsuccessful In- 
surgent Governments, by Haig Silvanie. 1939. New 
York: Columbia University Press. Pp. 219.—This 
is a publication in book form of a dissertation by an in- 
structor in City College for a Ph.D. degree in interna- 
tional law at Columbia University. It was prepared 
under the supervision of Professor Joseph P. Chamber- 
lain. 

The author concludes that under international law 
a State is not bound by loans made by third persons 
or governments to an unsuccessful insurgent govern- 
ment operating within its territory, excepting loans to 
(or any acts committed by) a government in supreme, 
temporary control de jure or de facto of the whole of 
the State’s territory. Nor is a State bound by contracts 
entered into by an unsuccessful insurgent government 
purporting to transfer the public domain or other pro- 
perty for a period extending beyond termination of in- 
surgent occupation. It is bound, however, by a trans- 
fer of the fruits or current income of national property 
in territory under insurgent control. The author fur- 
ther concludes that a State is liable for acts of govern- 
ment routine by the insurgent government, such as sale 
of postal money-orders and purchase of school sup- 
plies and non-military materials for use by permanent 
civil departments of the insurgent goverranent, but is 
not liable on contracts by the insurgent government for 
purchase of military supplies for use by the insurgent 
army in waging war against the State. He also con- 
cludes that a State is bound by payments made by for- 
eign merchants and taxpayers to the insurgent govern- 
ment of taxes, customs duties, and other State revenues, 
and cannot exact a second payment after the insurgent 
movement has been defeated. He further concludes that 
a State is not liable for tortious acts committed by un- 
successful insurgents which injure foreigners or their 
property provided the State has not been negligent in 
suppressing the insurrection. 

In support of his conclusions, the author summarizes 
the decisions of international claims commissions re- 
lating to insurgent governments in Mexico, Venezuela, 
Chile, Peru, and Cuba, and the decisions of the Su- 
preme Court of the United States after the Civil War 
relating to the Confederate government. He also refers 
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to the cases in foreign relations of the United States, 
and to the decisions contained in Moore’s /nternational 
Arbitrations and Moore’s Digest of International Law. 

The author states that in accordance with these con- 
clusions the Soviet government of Russia is liable to 
the United States for the loan of $325,000,000 which 
this country made in 1917 to the Kerensky provisional 
government, because the latter was then in general con- 
trol of all Russia and no other government was acting 
in Opposition to it. 

Referring to the decision of the New York Supreme 
Court which restored to American sympathizers with 
Irish freedom the part of their funds subscribed to the 
DeValera Dail Eireann government in 1919 and 1920, 
but not actually forwarded to Ireland, the author states 
that if the loan was for a belligerent purpose it “must 
be regarded as an act in aid of rebellion” against the 
sritish government and not recoverable to any extent, 
but if “for a purpose of public utility having no relation 
to the civil conflict’’ the subscribers should have re- 
ceived back not only the part not forwarded to Ireland 
but the whole amount subscribed. 

Excepting the two Russian and Irish cases above 
mentioned, the book is devoted exclusively to unsuc- 
cessful insurgent governments in Mexico and South 
American countries and to the Confederate government 
in the United States. Within that field it is a valuable 
summary and reference book of the cases. The Euro- 
pean cases and governmental: practices involving the 
principles discussed by the author are not mentioned, 
nor is there any discussion of responsibility for acts 
of unsuccessful insurgent governments which have been 
substantially supported by another country. 

The book deals with insurgent governments which 
have been unsuccessful. It supplements an article by 
the same author in the January, 1939, issue of the 
American Journal of International Law, dealing with 
insurgent governments which have been successful. 

James W. Ryan 

New York City. 


Aspects of Modern International Law, by Sir John 
Fisher Williams. 1939. Oxford University Press. 
Pp. 114. 

Psychological Aspects of War and Peace, by Robert 
Waelder. 1939. Geneva Studies, vol. X, No. 2. Pp. 53. 

These two little volumes, despite their different titles 
and authors, approach from separate angles the most 
crucial problem of our times: namely, that of curbing 
and controlling the wholesale employment of violence 
between nations Neither offers a panacea but each pro- 
vides illumination and stimulating insight in a form 
so compact that busy laymen can read them intelligently 
in a very short time. The whole question of war in 
the modern world is so baffling and so desperately com- 
plex that these lucid analyses of two highly important 
aspects of the war problem are most welcome. 

Sir John Fischer William’s book is recommended to 
all those, and they must be many, who would like to 
have an idea as to the nature and content of that much 
misunderstood branch of jurisprudence known as in- 
ternational law but who have neither the time nor the 
inclination to burrow through technical treatises. To 


most people, international law seems to be either non- 
existent or else a strange, peculiar legal will o’ the 
wisp which deals mainly with the law of war and which 
therefore is honored only in the breach. Sir John 
counteracts these erroneous but unfortunately prevalent 
misconceptions and proceeds to demonstrate how the 
rules between nations have evolved in perfectly normal 
fashion as the result of the needs of practical people to 
get along with one another. Rules between peoples 
are an adjustment of interests precisely like municipal 
laws, whether customary or statutory, and rest upon 
exactly the same sort of foundation: that is, a com- 
munity of interest. The international community is 
less cohesive ; therefore, there are fewer rules, but those 
that do exist are intrinsically the same as their domestic 
counterpart. 

Sir John reminds us “that the existence of inter- 
national law is disputed only by theorists, never by 
statesmen” (p. 11), and goes on to discuss and describe 
outstanding topics such as recognition, sanctions, cus- 
tom, treaties, and the reasons for obedience to the law 
of nations. This is a common-sense, readable exposi- 
tion of the subject and should dispel a number of illu- 
sions about a branch of law which deserves a reputation 
rather than so much notoriety. As Sir John remarks 
(p. 20), “It is a strange error that those who feel most 
keenly the unsatisfactory character of the present or- 
ganization of the world should criticize so sharply the 
efforts [of international law] to remedy some of the 
main vices of that organization.” 

As is obvious from the title, Mr. Waelder’s book 
deals with more subjective material. At the outset, he 
asks the question so often heard in these sad times: 
why is it that people who as individuals are peaceful 
and kindly become belligerent in the mass, and engage in 
war? This difference between the individual and the 
group conscience is thoroughly examined and the low 
level of the mass mind is clearly portrayed. From child- 
hood, the individual is taught to develop a conscience 
which operates as a restraining influence in his ordi- 
nary personal relationships. When confronted by danger 
or extremely difficult problems however, most individu- 
als are no longer able to stand alone; external princi- 
ples “take the place of inner principles which, with 
increasing maturity, [had] made themselves more and 
more independent of outside authority. In this way, 
man in the mass becomes again like a child. Like 
children, people in the mass no longer subject their 
thoughts and emotions to the decisions of their own con- 
sciences . [They] cease to rely upon their own 
rational judgment and believe again in authority” (p. 
25). 

If the majority of people are reluctant to grow up, 
and find maturity a burden, what hope is there for rais- 
ing the level of mass intelligence and preventing sui- 
cidal conflicts of mutual extermination? Mr. Waelder 
is not very hopeful about improvement in the near 
future and holds out only the possibility that fear of 
war itself may soon over-ride the fears which bring on 
wars. One can be more or less pessimistic than the 
author and still recognize that he has pioneered bravely 
and skilfully in the too-little charted field of war psy- 
chology. 

Payson S. WIzp, Jr. 


Harvard University. 
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SUMMARIES OF LAW REVIEW ARTICLES 





Leading Articles in Current 
Legal Periodicals 


3yY KENNETH C. SEARS 
Professor of Law, University of Chicago 
BANKRUPTCY 

The Standing Receiver in Bankruptcy in New York, 
by Pearson Hunt, in 49 Yale Law Journal, 1 (Nov., 
1939.) 

An instructor in economics has analyzed the results 
of a fairly recent experiment of the federal judges in 
the southern district of New York in providing that 
the Irving Trust Company should be the standing re- 
ceiver in bankruptcy. The analysis appears to be a 
careful piece of work and is supported by tables. After 
comparing the performances of the standing receiver 
with other types, the author summarizes: . . . “the 
entire seven-year period does not establish any clear 
superiority for the standing receiver, such as was 
claimed for it on the basis of the results of the first five 
years. It appears that part of the apparent superiority 
was due to the fact that the standing receiver started 
with a clean slate. Nevertheless the burden of proof 


still rests with those who attack the standing receiver, 
since its figures are about as satisfactory as those of 
other receivers who operated at more favorable stages 
of the business cycle. Finally, the interjection of the 


standing receiver gave an opportunity for a clean-up 
of the bankruptcy bar in New York City.” What 
brought about the standing receiver? Embezzlements 
of major importance which resulted in disciplinary 
actions and convictions of lawyers and court employees, 
and also the resignation of one district judge under 
threats. Who supported the plan? Men of business. 
Who opposed the plan? Lawyers and legislators, and 
Congress finally forbade it. After considering the 
specific objections uttered against the plan, the author’s 
final conclusion is that the “record of actual adminis- 
tration by the standing receiver in New York supports 
the general arguments in favor of this method of re- 
form.” 
CONSTITUTIONAL LAW 

Retroactive Application. of Law—A Problem in 
Constitutional Law, by Edward S. Stimson, in 38 Mich- 
igan Law Review, 30 (Nov., 1939.) 

The author confines his attention as closely as pos- 
sible to the due process clauses, and most of the cases 
considered were decided by the United States Supreme 
Court. As analyzed, the cases seem to present a grand 
scramble of inconsistencies. But an easy solution is 
reached by stating two principles, followed by a recom- 
mendation that the inconsistent decisions be overruled. 
Here are the principles: (1) retroactive application of 
civil statutes and also of decisions overruling previous 
decisions is prohibited by the due process clauses in 
cases where a party has changed his position in reliance 
on existing law; but (2) where there has been no 
change of position in reliance upon existing law (statute 
or decision), the retroactive application of a statute or 
decision would not be unconstitutional. In view of the 
abstract simplicity of these principles and also in view 
of the complications caused by the decisions of the 
Supreme Court to date, a skeptical person may doubt 
whether the principles when applied to the facts in 
many future cases would stand the test and emerge in 
their unadulterated form. 


EVIDENCE 


Science Can Get the Confession, by Walter G. Sum- 
mers, in 8 Fordham Law Review, 334 (Nov., 1939.) 

Respiratory technique for the detection of deception 
has not been seriously considered as admissible in evi- 
dence. Two decisions have rejected blood pressure tech- 
niques. Aside from sufficient acceptance of the tech- 
nique as valid from the point of view of science, and 
aside from the privileges of an accused person, it has 
been objected that it would be unfair to the State for a 
defendant to introduce such evidence, when favorable, 
and yet exercise his privilege to refuse to testify. It 
appears that the blood pressure test has only resulted 
in an experimental validity of 85% and a case efficiency 
of 75%. This is hazardous. The author, now dead, 
wrote his paper to describe his success with psycho- 
galvanometric procedures. An efficiency of 98% was 
obtained. In addition to the detection of deception in 
ordinary cases the procedure can be used to discrimi- 
nate real from feigned delusions. However, “we believe 
that the validity of our own procedure is slightly mini- 
mized by the percentage rating which resulted from our 
preliminary and critical tests. In its actual application 
to -criminal cases the technical procedure has achieved 
a perfect score.” 

IMMIGRATION 

The Alien and the Public Charge Clauses, by Leo 
M. Alpert, in 49 Yale Law Journal, 18 (Nov., 1939.) 

Sec. 3 of the Immigration Act excludes from admis- 
sion “persons likely to become a public charge”. The 
chief difficulty, it seems, arises from the fact that under 
this section one who enters may be deported, if taken 
into custody within five years of entry, for conduct 
that shows a trait that made him at the time of entry 
one “likely to become a public charge.” But this trait 
was not known to the officials at the time of entry and 
thus arises a wisdom after the event that has produced 
“painfully ludicrous” cases. Furthermore, sec. 19 of 
the same act permits deportation of aliens who, within 
five years after entry, become public charges “from 
causes not affirmatively shown to have arisen subsequent 
to landing.” Under both sections there is difficulty and 
some conflict in determining who is a public charge, 
and under the latter section in determining whether 
the cause existed at the time of entry or whether it 
lies in something that has occurred within five years 
after entry. The conclusion is that the statutes need 
a thorough overhauling. The “motto of the immigra- 
tion service, in these cases, has seemed to be revenge” 
... Perhaps, however, the much abused Madame Per- 
kins will appreciate that it “is said that the immigration 
service and the department of labor within the past six 
years have become more humane. Perhaps so. Cer- 
tainly there have been marked changes for the better. 
The department no longer merits calumny.” 


REMEDIES 


Declaratory Judgments: 1939, by Edwin M. Borch- 
ard, in 9 Brooklyn Law Review, 1 (Oct., 1939.) 

The twentieth anniversary of the modern movement 
in this country for the adoption of declaratory judg- 
ment statutes was the occasion of an address before the 
New York State Bar Association. The address is a 
song of praise for the remedy, while reviewing the 
history of the past twenty years. The only sad notes 
are the “minor aberrations, as in Pennsylvania, and 
occasional narrow views”. The reform has been adop- 
ted in all but eleven states and territories. Some two 

(Continued on page 195) 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Although Statute Later Held Unconstitutional, Former Decree Based on Statute May Be Res 
Judicata—No Authority in Court to Order Labor Board to Include Disestablished Company- 
Dominated Union in Election—Frazier-Lemke Act Self-Executing: When Farmer Files Peti- 
tion All Other Remedies of his Creditors are Suspended—Section 10 of N. L. R. A. Does Not 
Authorize Court Review of Certifications in Proceedings to Choose Bargaining Representa- 
tives—Liquidating Dividend Held a Taxable Gain—Legality and Reasonableness of Allow- 
ances to Shippers Using Private Cars Held Primarily a Question for the Interstate Commerce 
Commission—Amended Tax Return, Filed in Due Time, is “First Return” Under Capital 
Stock Provision of N. I. R. A.—Judgment of Puerto Rico Supreme Court Construing Local 
Legislation Upheld—Convicted Murderer Held Not to Have Been Deprived of Assistance of 
Counsel—Statute and Rules Both Effective in Maritime Collision Cases—Bringing In a 
Necessary Party on Appeal—Presumed Adequacy of Non-Federal Ground of Decision When 
Highest State Court Affirms Without Opinion—Obsolescence of Title Search Plant After 
Merger, Disallowed for Income Tax Purposes 











. By EpcAar Bronson TOLMAN* 


Defense of Res Judicata Based on Proceedings cancelled the old bonds and enjoined the holders from 
Under Statute Later Adjudged Unconstitutional asserting any right thereon. The respondent demurred 


A decree, otherwise duly made, in proceedings conducted © the answer and the matter was tried before the court 


under legislation providing for municipal debt readjustments without a jury Pe ; 
The District Court ruled in favor of the respondents 


constitutes a valid defense of res judicata in a suit to re- . 2 : 
cover on bonds barred by the decree, notwithstanding a "d the Circuit Court of Appeals affirmed. The deci- 
subsequent adjudication that the legislation is unconstitu- S!0n was based on the ground that the decree on the 
tional. An adjudication of invalidity of a statute on the plan was void, because after its entry the statute under 
ground of unconstitutionality does not render completely Which it was rendered was declared unconstitutional by 
null and void all action theretofore had under the statute. the Supreme C ourt. On certiorari, the decree was re- 

versed by the Supreme Court in an opinion by Mr. 


Chicot County Drainage District v. Baxter State Cuter Justice HuGHEs. 

Bank et al., 84 Adv. Op. 277; 60 Sup. Ct. Rep. 317. The opinion emphasizes that transactions had under 
(No. 122, decided Jan. 2, 1940.) a statute later declared to be unconstitutional are not 

In this case the Supreme Court considered the effect all necessarily and completely null and void. Referring 
of the adjudication of the constitutional invalidity of to broad statements as to the sweeping effect of con- 
federal bankruptcy legislation providing for municipal _ stitutional invalidity, Mr. Curer Justice HucHes 
debt readjustments in relation to a readjustment pro- points out that they are not to be taken without quali- 
ceeding brought prior to the adjudication of invalidity. fication. In this connection, ke says: 

The respondent sued the petitioner in a federal Dis- “The actual existence of a statute, prior to such a 
trict Court to recover on 14 of the petitioner’s bonds. determination, is an operative fact and may have conse- 
By answer the petitioner set up the defense of res judi- quences which cannot justly be ignored. The past cannot 
cata. From the answer it appears that the same federal @!ways be erased by a new judicial declaration. The effect 
District Court, after acceptance of a readjustment plan scustdined’ to valine diaaminety ealeaas Faggot th 
iP pr eenit ~ aoe am tw ae poses er yw relations, individual and corporate, and particular conduct, 
iad found the plan lair and equitable and had decree private and official. Questions of rights claimed to have 
the method by which it was to be put into effect. Under become vested, of status, of prior determinations deemed 
the decree the holders of the obligations were entitled to to have finality and acted upon accordingly, of public 
present their securities within one year in order to par- __ policy in the light of the nature both of the statute and 
ticipate in the plan or in a fund paid into court. Upon of its previous application, demand examination. These 
failure to present their obligations they would be for- questions are among the most difficult of those which have 

engaged the attention of courts, state and federal, and it 
cxvsajptniainenishdinaenmae rans is manifest from numerous decisions that an all-inclusive 

(Note: All Supreme Court decisions rendered from the statement of a principle of absolute retroactive invalidity 
recessing of Court on Dec. 18, 1939, up to and including Mon- cannot be justified.” 
day, Jan. 15, 1940, are reviewed or summarized in this issue of Attention is then turned to the controlling question 


the JournaL. On Jan. 15 the Court recessed to Jan. 29.) - “ 
*Assisted by James L. Homire and Leland L. Tolman. whether the subsequent declaration of the statute’s in- 


ever barred from participation, and the decree then 
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validity destroys the effectiveness of the defense of res 
judicata. In dealing with this aspect of the case, the 
opinion stresses that except for the later judicial pro- 
nouncement of invalidity the defense was otherwise 
adequate. Furthermore, it is pointed out that the in- 
validity of the statute could have been raised and liti- 
gated here, but was not. Consequently, the Court con- 
cludes that the defense is a valid one under the circum- 
stances, notwithstanding the subsequent ruling as to 
the invalidity of the Act. Discussing this phase of the 
case, the Court says: 

“Apart from the contention as to the effect of the later 
decision as to constitutionality, all the elements necessary 
to constitute the defense of res judicata are present. It 
appears that the proceedings in the District Court to bring 
about a plan of readjustment were conducted in complete 
conformity to the statute. The Circuit Court of Appeals 
observed that no question had been raised as to the regu- 
larity of the court’s action. The answer in the present suit 
alleged that the plaintiffs (respondents here) had notice 
of the proceeding and were parties, and the evidence was to 
the same effect, showing compliance with the statute in that 
respect. As parties, these bondholders had full opportunity 
to present any objections to the proceeding, not only as to 
its regularity, or the fairness of the proposed plan of read- 
justment, or the propriety of the terms of the decree, but 
also as to the validity of the statute under which the pro- 
ceeding was brought and the plan put into effect. Ap- 
parently no question of validity was raised and the cause 
proceeded to decree on the assumption by all parties and 
the court itself that the statute was valid. There was no 
attempt to review the decree. If the general principles 
governing the defense of res judicata are applicable, these 
bondholders, having the opportunity to raise the question 
of invalidity, were not the less bound by the decree because 
they failed to raise it.” 

The opinion also deals with the argument that the 
District Court was sitting as a court of bankruptcy with 
a limited jurisdiction conferred by statute and since 
the statute was later held to be invalid the District 
Court was without jurisdiction to conduct the proceed- 
ings and that, consequently, its decree is open to col- 
lateral attack. This argument the Court rejects as un- 
tenable. 

The case was argued by Mr. E. L. McHaney, Jr., and 
Mr. S. Lasker Ehrman for the petitioner, and by Mr. 
G. W. Hendrick for the respondents. 


National Labor Relations Act—Review of Proceed- 
ings of Labor Board 
Except in the circumstances specified in § 9(d) of the 
National Labor Relations Act, the Circuit Courts of Ap- 
peals have no jurisdiction to review a certificate of the Board 
in representation proceedings. 


American Fed. of Labor et al. v. Nat'l Labor Rela- 
tions Board, 84 Adv. Op. 253; 60 Sup. Ct. Rep. 300. 
(No. 70, decided Jan. 2, 1940.) 

In this case there was involved a question whether a 
certification by the National Labor Relations Board 
under Sec. 9(c) of the Wagner Act that a particular 
organization is the collective bargaining agency of em- 
ployees is reviewable by the Court of Appeals for the 
District of Columbia by procedure set up in Sec. 10(f) 
of the Act. 

The petitioners, the American Federation of Labor 
and two of its affiliates, sought to set aside the Labor 
Board’s order of certification that the International 
Longshoremen’s & Warehousemen’s Union, District 
No. 1, an affiliate of the C.I.O., is the collective bar- 
gaining representative of certain longshore workers at 
the Pacific Coast ports. The latter had been designated 


by the Board as the exclusive bargaining representa- 
tive of all workers within a designated unit. The order 
in question was the result of hearings in which three 
proceedings were consolidated. The employees involved 
were those employed by five designated employer asso- 
ciations of Pacific Coast shipowners or of waterfront 
employers. 

The A.F. of L. and its two affiliates contended in 
the Court of Appeals that the Act did not authorize 
the designation by the Board of an employee unit con- 
stituting all the employees of different employers in 
different and distant geographical districts of the United 
States and prayed that the order of certification be set 
aside because it denied to a majority of the employees 
of a single employer the right to select one of the peti- 
tioners as their exclusive bargaining representative. The 
Court of Appeals dismissed the petition as beyond its 
jurisdiction under Sec. 10 of the Act. On certiorari, 
the ruling was affirmed by the Supreme Court in an 
opinion by Mr. Justice STONE. 

The opinion states that the single issue is whether 
the certification by the Board is “an order” reviewable 
in the District of Columbia Court of Appeals or by a 
Circuit Court of Appeals, and emphasizes that it is a 
question distinct from another, argued at the Bar, 
whether petitioners are precluded by the provisions of 
the Act from maintaining an independent suit in the 
District Court to set aside the Board’s action as con- 
trary to the statute and because it inflicts on petitioners 
an actionable injury otherwise irreparable. ‘ 

In dealing with the questién the Court cites the two 
principal functions which the Act vests in the Board. 
One, defined by Sec. 9 headed “Representatives and 
Elections,” is the certification of a collective bargaining 
representative of an appropriate unit of employees. The 
other, defined by Sec. 10 headed “Prevention of Unfair 
Labor Practices,” is the prevention by Board order of 
unfair labor practices enumerated in Sec. 8. Sec. 8(5) 
condemns refusal of an employer to bargain with the 
collective bargaining representative of the employees. 
Emphasis is placed upon the fact that Sec. 9, which is 
complete in itself, makes no express provision for re- 
view of the Board’s certification and makes no use of 
the certification except in the single case where there 
is a petition to enforce or review an order restraining 
an unfair labor practice as authorized by Sec. 10(c). 
In that event the record in the certification proceeding 
is uicluded in the record brought up on review of the 
Board’s order restraining an unfair labor practice. 

Attention is then directed to Sec. 10(f) and an analy- 
sis of this subdivision in its relation to the other sub- 
divisions of Sec. 10 and of Sec. 9 led to the conclusion 
that the Court of Appeals was without jurisdiction to 
review the certification. In this connection, and refer- 
ring to the language of the statute in light of its pur- 
pose and legislative history, the Court says: 

“Here it is evident that the entire structure of the Act 
emphasizes, for purposes of review, the distinction between 
an ‘order’ of the Board restraining an unfair labor prac- 
tice and a certification in representation proceedings. The 
one authorized by § 10 may be reviewed by the court on 
petition of the Board for enforcement of the order, or of 
a person aggrieved, in conformity to the procedure laid 
down in § 10, which says nothing of certifications. The 
other, authorized by § 9, is nowhere spoken of as an order, 
and no procedure is prescribed for its review apart from 
an order prohibiting an unfair labor practice. The exclu- 
sion of representation proceedings from the review se- 
cured by the provisions of §10 (f) is emphasized by the 
clauses of § 9 (d), which provide for certification by the 
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Board of a record of a representation proceeding only in 
the case when there is a petition for review of an order 
of the Board restraining an unfair labor practice. The 
statute on its face thus indicates a purpose to limit the 
review afforded by § 10 to orders of the Board prohibiting 
unfair labor practices, a purpose and a construction which 
its legislative history confirms.” 

After a reference to the legislative history of the Act, 
Mr. Justice STONE adds: 

“The conclusion is unavoidable that Congress, as the 
result of a deliberate choice of conflicting policies, has ex- 
cluded representation certifications of the Board from the 
review by federal appellate courts authorized by the Wag- 
ner Act except in the circumstances specified in §9 (d).” 

In conclusion, the Court declines to pass upon the 
Board’s contention that the provisions of the Wagner 
Act preclude review of its challenged action by inde- 
pendent suit in the district court. It is said that this 
question is not presented for decision by the record. 

In National Labor Relations Board v. International 
Brotherhood of Electrical Workers et al., (No. 253, de- 
cided on the same date) a related question was involved. 
There the Board had given a direction for a run-off 
election. This the respondent contended was illegal in 
that it excluded one of the respondents from the ballot 
on the run-off elect The Supreme Court, in an 
opinion by Mr. Justice STong, reversing the Circuit 
Court of Appeals for the Sixth Circuit, states that the 


decision in No. 70 is controlling here. The Court says 
that the run-off election is but a part of a representation 


proceeding authorized by Sec. 9(c) and a direction 
therefor is no more subject to review under Sec. 10(f) 
than a certification. 

The case was argued by Mr. Joseph A. Padway for 
the petitioners, and by Mr. Charles Fahy for the re- 
spondent in No. 70; and by Mr. Charles Fahy for the 
petitioner, and Mr. John B. Hollister and Mr. Isaac 
Lobe Straus for the respondents in No. 253. 

National Labor Relations Act—Power of Board 
Over Election of Collective Bargaining 
Representative 

Upon findings by the National Labor Relations Board, 
duly supported by evidence, that a company union cannot 
be emancipated from habitual subservience to the employer, 
the Board has power to order an election of a collective 
bargaining representative and to direct that the company 
union shall be excluded from the election ballot. 

The Circuit Courts of Appeals are without jurisdiction, 
in a case of that character, to amend the order of the Board 
by directing the inclusion of the company union in the bal- 
lot. The power to select the method of election is vested 
in the Board and not the Courts. 

Nat'l Labor Relations Board v. The Falk Corp., 84 
Adv. Op. 261; 60 Sup. Ct. Rep. 307. (No. 460, decided 
Jan. 2, 1940.) 

In this opinion, 
the Supreme Court 
Court of Appeals for the 
modified an order of the 
Board. : 

On charges filed by a C.I.O. union, the Labor Board 
found that the respondent employer had violated the 
National Labor Relations Act by fostering and dom- 
inating a company union, called the Independent Union. 
The Board ordered the employer to cease and desist 
from its interference and domination, to disestablish the 
company union, and to post notices in its plant of com- 
pliance with the Board’s order. At the same time, in a 
consolidated proceeding, the Board directed an election 





lelivered by Mr. Justice BLAcK, 
reversed an order of the Circuit 
Seventh Circuit which had 
National Labor Relations 





of a collective bargaining representative on a ballot to 
contain Amalgamated Association of Iron, Steel, and 
Tin Workers of North America (a C.I.O. union) and 
the Operating Engineers (an A.F. of L. union), but 
which was not to include the Independent Union. 

On a petition by the Board for enforcement of its 
order, the Circuit Court of Appeals sustained the order 
but modified it by ordering that in any future election 
the employees should be free to choose the Independent 
Union, and by directing that the employer be permitted 
to add to notices to be posted the qualification that the 
Independent Union would be disestablished and unrec- 
ognized only until and unless the employees should se- 
lect it as their representative. 

On certiorari, the Supreme Court directed that the or- 
der of the Board should be enforced without any modi- 
fication. 

The opinion first points out that in giving directions 
as to the coming election, the Court had undertaken to 
prescribe election methods which it considered suitable 
rather than the method which the Board had directed. 
Such action was found to be contrary to Sec. 9 of the 
Act which vests such power in the Board and not in 
the courts. No authority for control by the court of 
the election methods is found in Sec. 9(d) which per- 
mits a review only in those cases in which the Board 
makes an order relative to labor practices found to be 
unfair as a result of a prior certification of a collective 
bargaining agent. As to this Mr. Justice BLACK says, 
in part: 

“The proposed election here has not even been held and 
consequently no certification of a proper bargaining agent 
has been made by the Board. Until that election is held, 
there can be no certification of a bargaining representative 
and no Board order—based on a certification, has been or 
can be made, so as to invoke the court’s powers under 9(d). 

“The fundamental error of the court below lay in its 
assumption that there was before it ‘for final disposition, 
the matter of the selection of the bargaining agent.’ The 
court has no right to review a proposed election and in 
effect to supervise the manner in which it shall thereafter 
be conducted. There can be no court review under 9(d) 
until the Board issues an order and requires the employer 
to do something predicated upon the result of an election. 

“Since this employer has not been ordered by the Board 
to do anything predicated upon the results of an election 
the court had no authority to act under 9(d).” 

The Court rejects also the contention that the Board 
was in error in ordering the elimination of the Inde- 
pendent from the election ballot on the ground that it 
thereby violated the right to choose their own bargain- 
ing representative. 

After reference to some of the findings of the Board 
concerning the employer’s acts of domination, the Court 
emphasizes that the findings were abundantly supported 
by the evidence. These were summarized by the Board 
in its statement that the employer had used the Inde- 
pendent “as a convenient weapon to prevent the exer- 
cise of its employees’ rights to self-organization and col- 
lective bargaining,” and by the Circuit Court in its 
comment that when inevitable unionization became im- 
minent the employer “sought to dominate the formation, 
organization and activities of the” company union. The 
Court concludes that under the circumstances it was 
competent for the Board to order disestablishment of 
the company union. With respect to this, Mr. Justice 
BLACK says: 

“From these findings the Board justifiably drew the in- 
ference that this company-created union could not emanci- 
pate itself from habitual subservience to its creator, and 
(Continued on page 172 
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UNITED STATES SUPREME COURT— FEB. Ist, 1790— FEB. Ist. 1940 





Celebrates One Hundred and Fiftieth Anniversary of First Session 


HE one hundred and fiftieth anniversary of the 
first session of the Supreme Court of the United 
States will be commemorated by simple exercises 
in the courtroom of the Supreme Court on Thursday, 
February first, 1940 
The following committee has been appointed by the 
President of the American Bar Association to take 
charge of the Bar’s participation: Edgar B. Tolman 
(chairman), Silas H. Strawn and Charles H. Butler. 
The Chief Justice - the Court, has announced the 
arrangements. The Attorney General of the United 
States will address the Court. He will be followed by 
the President of the American Bar Association. The 
Chief Justice of the United States will respond for the 
Court. 


Fifty Years Ago 


orative literary exercises in the morning at the Metro- 
politan Opera House in New York City; and, second, 
by a banquet at the Lenox Lyceum in the evening of 
the same day.”—Appendix, 134 U. S. 





“On Monday, February 1, 1790, the day appointed 
for its organization, the Supreme Court of the United 
States met in New York, in the Royal Exchange, a 
building located at the foot of Broad Street. . . . Full 
accounts were published in the New York and Phila- 
delphia papers and copied in papers throughout the 
country. It is a curious fact that the very first 
line in the official written minutes of the Court, kept 
by the Clerk, contained an error. It reads as follows: 
‘In the Supreme Judicial Court of the United States.’ 
The word ‘Judicial’ of course improperly appears in 
the official title of the Court, and was undoubtedly in- 





6<é NDER the auspices and pursuant to arrange- 
ments of the Bar Association of the State of 
New York, assisted by the Bar Association of 


the City of New York and the American Bar Associa- 
nniversary of the first session of 


tion, the hundredt!] 


serted by the Clerk (who was a Massachusetts man) 
because of the fact that in Massachusetts the official 
title of its highest Court was the ‘Supreme Judicial 
Court.’ ”"—Charles Warren, The Supreme Court in 
United States History, vol. 1, page 46 and note (1928 





the Supreme Court of the United States was celebrated 
on the fourth day of February, 1890, first, by commem-_ ed.). 
From our Was rrespondent) mentioned at page 20 of the Minutes; 


PEAKING of mechanism, it is 

noted, upon a search of the early 
records, that no docket was kept until 
that Supreme Court one year old, 
since there were no cases to be entered 
thereon. The two terms a year then 
held were in February and August. The 
first page of Docket A carries entries 
for two cases, each completed on its 
half of the page, the first case having 
been entered at the February term in 
1791, and the second case when the 
Court was two years old; that is, at the 
February term, 1792. None of the early 
‘ases were assigned docket numbers. 

First Case on the Docket 

The first case entered on the docket 
was Nicholas and Jacob Vanstaphorst 
v. The State of Maryland, the attorneys 
shown being Morton for plaintiff and 
Caldwell for defendant. This also was 
the first case mentioned in the Court’s 
Minutes, at page 16. Provision was 
made in this case the taking of 
depositions of witnesses in Amsterdam, 
Holland. It is reported at 2 Dallas, 401 
Apparently no hearing or argument was 
held in the case. The final docket entry 
is: “1792 August 6th By consent of 
parties, each agreeing to pay their own 
Costs, Ordered, that this suit be discon- 
tinued.” 

The first case in the Supreme Court's 
official reports, and apparently the first 
one presented in an open session in 
which the Court took action, was West 
v. Barnes, 2 Dallas, 401. This case is 





but no docket entry for it is shown, 
there having been no case at all docketed 
for the August term 1791, at which this 
matter was handled. There was no de- 
cision on the merits, the motion for a 
writ of error having been refused be- 
cause issued out of the Circuit Court 
for the Rhode Island district instead of 
“from the clerk’s office of this court.” 

The first case in which the opinions 
of the members of the Court are re- 
ported is State of Georgia v. Samuel 
Brailsford, 2 Dallas, 402, 415. The 
famous case of Alexander Chisholm, 
Executor of Robert Farquhar, deceased 
v. The State of Georgia, 2 Dallas, 419- 
480, was the fifth case docketed by the 
Court. In the Brailsford case, the State 
of Georgia insisted on being made party 
to a suit by a British creditor, whereas, 
in the matter of Chisholm v. Georgia, 
the State complained against an attempt 
to make it a party to a suit by a British 
creditor. 


First Minute Book 

However, the actual beginning of the 
Court’s records is Minute Book A, a 
large volume the same size as the 
Docket Book. Page 1, herewith repro- 
duced, carries the minutes of the first 
session and starts the entries for the 
second day’s session. The interlineation 
may not be legible in the print where, 
in referring to “a sufficient Number of 
the Justices not being convened,” there 
is added in pencil, with a caret follow- 
ing the word “Justices,” the expression, 
“to form a quorum.” On the second 


day, and thereafter, a quorum being 
present the Court transacted business. 
Among the things done in the second, 
third, and fourth days’ sessions were: 
issuance of commissions, i.e., “Letters 
patent” to the Justices; appointment of 
a Crier; provision for the office of 
Clerk and appointment thereto of John 
Tucker, of Boston; and provision for 
a seal, 

The first admission of attorneys oc- 
curred on the fifth day, the Minutes 
reciting that “Elias Boudinot of New 
Jersey, Esqr., Thomas Hartley of Penn- 
sylvania and Richard Harrison of 
New York, Esqrs are severally sworn 
as by Law required, and are admitted 
Counsellors of this Court.” A requisite 
for admission of attorneys was that 
they should have been such for three 
years in the Supreme Courts of their 
respective states “and that their private 
and professional Character shall appear 
to be fair.” It also was: “Ordered that 
Counsellors shall not practice as Attor- 
nies; nor Attornies as Counsellors in 
this Court.” These orders were placed 
in the printed report, 2 Dallas, 399. 


Court’s First Term Was Held 
in New York 

The Court’s first term was held in 
New York City, at the foot of Broad 
Street in a building called the Royal 
Exchange. The second term also con- 
vened in New York; but the third term, 
that of February, 1791, was held in 
Philadelphia in “the new City-Hall”; 
sometimes called “the new Court- 
House.” 
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(Continued frum page 169) 
that in order to insure employees that complete freedom 
of choice guaranted by Section 7, Independent must be 
completely disestablished and kept off the ballot. 

“Congress has intrusted the power to draw such infer- 
ences to the Board and not to the courts. In order that 
9(c) might be an effective means of selecting freely chosen 
representatives for collective bargaining as guaranteed by 
Section 7, the Board acted within its power in disestab- 
lishing Independent so as to bar it from consideration as 
an employees’ representative.” 

Mr. Justice McREYNOLDs took no part in the de- 
cision of this case. 

The case was argued by Mr. Charles Fahy for the 
petitioner, by Mr. A. J. Englehard and Mr. Leon B. 
Lamfrom for the Falk Corporation, and by Mr. Giles F. 
Clark for Independent Union of Falk Employees. 

Bankruptcy Act—Effect of Filing Petition Under 

Section 75 

The filing of a petition by a farmer under § 75 of the 
Bankruptcy Act (Frazier-Lemke Act) in the proper federal 
district court subjects the farmer and all his property to 
the exclusive jurisdiction of that court. Thereupon no pro- 
ceedings for foreclosure or distraint against the farmer’s 
property may be instituted or maintained in any court or 
otherwise, except as allowed by order of the bankruptcy 
court. The inhibitions of the Act against the institution and 
maintenance of proceedings in other courts are self-exe- 
cuting. 

Kalb v. Feuerstein, 84 Ady. Op. 281; 60 Sup. Ct. 
Rep. 343. (Nos. 120 & 121, decided Jan. 2, 1940.) 

The question here considered is whether under § 75 
of the Bankruptcy Act (Frazier-Lemke Act) a state 
court, in a farm mortgage foreclosure suit, has power 
to confirm a sheriff’s saic of the farm and order dis- 
possession of the farmer while the latter has duly pend- 
ing in a federal District Court a petition under the Act 
for composition and extension of time to pay his debts. 
The Supreme Court of Wisconsin sustained the power 
of the Circuit Court of Walworth County to proceed 
in that manner in a foreclosure suit brought before the 
filing of the petition in bankruptcy, and rejected the 
contention of the mortgagor that the federal statute is 
self-executing. 

The question is presented in two cases: one, a suit 
in equity for restoration of the farm and cancellation 
of the sheriff's deed; and the other, an action at law 
against the mortgagees, sheriff and county judge to re- 
cover damages for conspiracy to deprive appellant of 
possession, for assault and battery, and for false im- 
prisonment. Demurrers to both suits were sustained by 
the Wisconsin Supreme Court. 

Appeals were taken in both cases, and in both the 
judgments were reversed by the Supreme Court, in 
an opinion by Mr. Justice Brack. In approaching 
the question for decision Mr. Justice BLACK recog- 
nizes that generally a judgment of a court of competent 
jurisdiction enjoys a presumption of regularity and is 
not thereafter subject to collateral attack. But he adds 
that, under its plenary power over bankruptcies, Con- 
gress may create exceptions to this general rule. 

He then turns to the question whether Congress, in 
the Frazier-Lemke Act, has created such an exception 
as is controlling here. An analysis of the Act led to 
the conclusion that an exception has been created here. 
In this connection the language of subsection (0) (2) 
is especially pertinent. That subsection provides as 
follows : 


“(o) Except upon petition made to and granted by the 
judge after hearing and report by the conciliation commis- 
sioner, the following proceedings shall not be instituted, 
or if instituted at any time prior to the filing of a peti- 
tion under this section, shall not be maintained, in any court 
or otherwise, against the farmer or his property, at any 
time after the filing of the petition under this section, and 
prior to the confirmation or other disposition of the com- 
position or extension proposal by the court: 


“é 


“(2) Proceedings for foreclosure of a mortgage on land, 
or for cancellation, rescission, or specific performance of 
an agreement for sale of land or for recovery of possession 
of land; 

Subsection (p) is also important. It provides that: 

“(p) The prohibitions shall apply to all judicial 
or official proceedings in any court or under the direction 
of any official, and shall apply to all creditors, public or 
private, and to all of the debtor's property, wherever lo- 
cated. All such property shall be under the sole jurisdic- 
tion and control of the court in bankruptcy, and subject to 
the payment of the debtor farmer’s creditors, as provided 
for in section 75 of this Act.” 

The Court’s conclusion as to the proper interpreta- 
tion of the Act is summarized in the following portion 
of the opinion : 

“Thus Congress repeatedly stated its unequivocal pur- 
pose to prohibit—in the absence of consent by the bank- 
ruptcy court in which a distressed farmer has a pending 
petition—a mortgagee or any court from instituting, or 
maintaining if already instituted, any proceeding against 
the farmer to sell under mortgage foreclosure, to confirm 
such a sale, or to dispossess under it.” 

The legislative history of the Act is cited to further 
buttress the conclusion reached. 

Finally, the purpose of the Act—to rehabilitate dis- 
tressed farmers—is described, together with a general 
outline of the statutory scheme to effect such purpose. 
Concerning these, Mr. JUSTICE BLACK says: 

“Congress set up in the Act an exclusive and easily 
accessible statutory means for rehabilitating distressed 
farmers who, as victims of a general economic depression, 
were without means to engage in formal court litigation. 
To this end, a referee or Conciliation Commissioner was 
provided for every county in which fifteen prospective 
farmer-debtors requested an appointment; and express pro- 
vision was made that these Commissioners should ‘upon 
request assist any farmer in preparing and filing a peti- 
tion under this section and in all matters subsequent thereto 
arising under this section and farmers shall not be required 
to be represented by an attorney in any proceeding under 
this section.’ In harmony with the general plan of giving 
the farmer an opportunity for rehabilitation, he was re- 
lieved—after filing a petition for composition and exten- 
sion—of the necessity of litigation elsewhere and its con- 
sequent expense. This was accomplished by granting the 
bankruptcy court exclusive jurisdiction of the petitioning 
farmer and all his property with complete and self-execut- 
ing statutory exclusion of all other courts.” 

The case was argued by Mr. Wm. Lemke and Mr. 
Elmer McClain for the appellants, and by Mr. Arthur 
Moran and Mr. Arthur T. Thorson for the appellees. 


Federal Taxation—Deduction of “Ordinary and 
Necessary Expenses”—Deduction of 
Interest on Indebtedness 


The deduction of necessary expenses is confined to the 
expenses of the business which begets earnings—expenses 
incurred to protect the interests of a corporation in which 
the taxpayer has large interests is not deductible—payment 
of dividends received by the borrower of stock and pay- 
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ment of income taxes incident thereto are not payments of 
interest. 

Pearl E. Deputy v. Pierre S. du Pont (No. 151, de- 
cided Jan. 8, 1940) 

The question here presented was whether the tax- 
payer in computing his taxable net income for the year 
1931 might deduct large payments made by him in that 
year equivalent to the dividends derived by him on 
shares of stock borrowed by him and the amount of 
Federal income on those dividends. The stock was bor- 
rowed in order to carry out a policy of the du Pont 
Company to appoint a new executive committee com- 
posed of its key executives, nine in number, all of 
whom were comparatively young and active men. Pur- 
suant to a fixed policy it had been decided that members 


of that committee should be substantial stockholders. 
Nine million dollars of stock of the du Pont Com- 
pany was therefore borrowed under an agreement to 


return the stock its value and to pay the lender 
the dividends received on those shares and the Federal 
income tax on the amounts thus paid. Respondent du 
Pont was the beneficial owner of about sixteen per cent 
of the capital stock of the du Pont Company. The 
taxpayer sought the allowance of those sums as “ordi- 
nary and necessary expenses paid or incurred during 
the taxable year in carrying on the trade or business” 
of respondent or “as interest paid or accrued within the 
taxable year on indebtedness.” 

Mr. Justice Douctas delivered the opinion of the 
court. He declared that the allowance of deductions 
from gross income “does not turn on general equitable 
considerations. It depends upon legislative grace and 
only as there is a clear provision therefor can any par- 


ticular deduction be allowed.” After reviewing cases 
bearing upon the construction of similar statutes he 
said: 

“By those standards the claimed deduction falls for two 


reasons. In the first place, the payments in question do 
not meet the test enunciated in Kornhauser v. United 
States, 276 U. S. 145, since they proximately result not 


from the taxpayer’s business but from the business of the 
du Pont Company. The original transactions had their 
origin in an effort by that company to increase the efh- 
ciency of its management by selling its stock to certain of 
its key executives. The respondent undertook to furnish 


the necessary stock only after the company had been ad- 
vised that it could not legally do so. In that posture of 
the case these payments are no more deductible than were 
the payments made by the stockholder in Burnet v. Clark, 
supra, as a result of his endorsements of the obligations 
of his corporation. .. . Similar payments were disallowed 
in Dalton v. Bowers, 287 U. S. 404. Hence, the fact that 
the transaction out of which the carrying charges here in 
question arose might benefit respondent does not bring it 
within the ambit of his alleged business of conserving and 
enhancing his estate. The well established decisions of 
this Court do not permit any such blending of the cor- 
poration’s business with the business of its stockholders. 
Accordingly, the payments made under the 1919 agreement 
would certainly not be deductible.” 

As to the second point the court held that even if the 
respondent’s interest in the success of the du Pont 
Company because of his large stock holdings therein 
gave the transaction any semblance to the conduct of 
his own business, the expenditures were not “ordinary 
ones” but that on the contrary they were “so extraordi- 
nary as to occur in the lives of ordinary business men 
not at all and in the life of the respondent but once.” 

The third point on which the respondent claimed the 
allowance was, that the payments were deductible under 


Section 23 (b) as “interest paid or accrued . . . on 
indebtedness.” 
On this point Mr. Justice DouGtas said: 


Clearly respondent owed an obligation to the Delaware 
Company. But although an indebtedness is an obligation, 
an obligation is not necessarily an “indebtedness” within 
the meaning of § 23(b). Nor are all carrying charges 
“interest.” 


Cases were reviewed as to the interpretation of the 
word “interest” as used in comparable provisions of a 
prior act in which it was held that the usual import of 
the term “interest” is “the amount which one has con- 
tracted to pay for the use of borrowed money.” 

The opinion on this concluded by the following dec- 
laration : 


“We assume that Congress has used these words in that 
sense. In sum, we cannot sacrifice the ‘plain, obvious and 
rational meaning’ of the statute even for ‘the exigency of 
a hard case.’ ”’ 


The judgment of the Circuit Court of Appeals was 
reversed and that of the District Court affirmed. 


Mr. Justice FRANKFURTER filed a short concurring 
opinion in which he particularly emphasizes his disap- 
proval of respondent’s contention that the transactions 


in question constituted “trade or business” and in that 
opinion Mr. Justice REeEp concurred. 

Mr. Justice Roperts stated his views in a separate 
opinion. He thought the writ of certiorari should not 
have been allowed and that it should have been dis- 
missed as improvidently granted. He defined the dom- 
inant purpose of the income tax statutes as the taxation 
of net income. He declared that policy was to credit 
against gross income the expense of the business which 
begets earnings. He thought that the opinion assumed 
that the expenditure in question was necessary in the 
conduct of the taxpayer’s business but that it was not 
an ordinary expense of that business, that the conclu- 
sions reached were based solely upon the particular 
facts of the single case and that the determination of 
those questions were not within the functions of appel- 
late review. Coming to the main question Mr. JUSTICE 
ROBERTS reviewed the principal applicable decision and 
said: 

“Since the case has been taken and considered on the 
merits I think the judgment below should be affirmed. | 
need add little to the opinion of Judge Maris of the Cir- 
cuit Court of Appeals, with which I agree. The taxpayer 
borrowed stock in order to sell it for cash to others. His 
contract obligated him either to return the stock or to pay 
the carrying charges to the lender. What he paid was not 
technically interest but it was an expense necessary to his 
obtaining and using the stock. He had several alterna- 
tives: to pay the annual carrying charges, or to default, 
and, in that case, to go into the market to buy the stock 
and return it to the lender or to pay the lender the value 
thereof. 

“What was there extraordinary about this transaction as 
compared with the borrowing of any commodity other than 
stock for a business reason and with a business purpose ? 
In the conduct of every business situations arise which 
must be met. The circumstance that such a situation had 
not therefore arisen, or that the transaction was the first 
of its kind in the respondent’s business experience, does 
not render it extraordinary in the sense in which the statute 
uses the term. The limitation placed by Congress upon the 
types of expenditures made deductible was intended to pre- 
vent evasion of payment of tax on true net income, which 
confessedly was not a motive in the present instance. I 
think that under the guise of enforcing the plain mandate 
of the statute the court is really reading into the law what 
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is not there and what Congress did not intend to place 
there. 

“To suggest, even by indirection, that perchance the tax- 
payer’s expenditure may be treated as a capital expendi- 
ture is, in my judgment, to keep the word of promise to 
the ear and break it to the hope. In my view the carrying 
charge of the taxpayer’s loan was either an ordinary ex- 
pense of his business or it was nothing of consequence 
under any provision of the statute.” . 

Mr. Justice McREYNOLDs joined in this opinion 


Federal Taxation—Deduction of Losses Ascer- 
tained by Sale to Corporation Wholly 
Owned by Taxpayer 


Since the amendment of Section 29 (e) of the revenue act 
of 19382 a taxpayer may not deduct from income, losses as- 
certained by the sale of his stock to a corporation wholly 
owned by him. 

Joseph T. Higgins, Collector, v. John Thomas Smith 
(No. 146, decided Jan. 8, 1940). 

Mr. Justice Reep stated that the issue considered 
here is “Whether a taxpayer under the circumstances 
of this case is entitled to deduct a loss arising from the 
sale of securities to a corporation wholly owned by the 
taxpayer.” 

The Commissioner of Internal Revenue ruled against 
the deduction. The taxpayer paid the tax and brought 
suit for refund of that item. A jury found against the 
taxpayer. The district court entered judgment on the 
verdict. On appeal the Court of Appeals, Second Cir- 
cuit, reversed and remanded for a new trial holding 
that the loss was deductible. 

In addition to the fact that the stock of the corpora- 
tion was wholly owned by the taxpayer there was other 
conclusive proof that it was dominated by the taxpayer 
and used for the purpose of making sales by which 
losses could be ascertained and deducted whenever the 
conditions made it advantageous for the taxpayer to 
pursue that course. 

There was proof also that for several years the Fed- 
eral taxing authorities had recognized sales of that 
character and had allowed losses thus ascertained, but 
in consequence of a change of the law intended to put 
an end to that practice, the taxing authorities applied 
the new rule to sales made before as well as after the 
amendment of § 24 (a) (6) of the Revenue Act of 1934. 

Mr. Justice ReeEp, delivering the opinion of the 
court, said: 

“A taxpayer is free to adopt such organization for his 
affairs as he may choose and having elected to do some 
business as a corporation, he must accept the tax disad- 
vantages. 

“On the other hand, the Government may not be required 
to acquiesce in the taxpayer’s election of that form for 
doing business which is most advantageous to him. The 
Government may look at actualities and upon determina- 
tion that the form employed for doing business or carry- 
ing out the challenged tax event is unreal or a sham may 
sustain or disregard the effect of the fiction as best serves 
the purpose of the tax statute. To hold otherwise would 
permit the schemes of taxpayers to supersede legislation 
in the determination of the time and manner of taxation. 
It is command of income and its benefits which marks the 
real owner of property. 

“Such a conclusion, urges the respondent, is inconsistent 
with the prior interpretations of the income tax laws and 
consequently unfair to him. He points to the decisions of 
fear courts of appeals which have held losses determined 
by sales to controlled corporations allowable and further 
calls attention to the fact that the Board of Tax Appeals 


has consistently reached the same conclusion. But this 
judicial and administrative construction has no significance 
for the respondent. The Bureau of Internal Revenue has 
insistently urged since February 18, 1930, the date of the 
Board of Tax Appeals’ decision in Jones v. Helvering, 
that a transfer from a taxpayer to a controlled corporation 
was ineffective to close a transaction for the determination 
f loss.” 

The taxpayer further urged that the amendment 
above referred to forbidding the deduction of losses 
determined by sales to corporations controlled by the 
taxpayer is “convincing proof that the law was formerly 
otherwise.” To which Mr. Justice Reep replied as 
follows: 

“This does not follow. At most it is evidence that a letter 
Congress construed the 1932 Act to recognize separable 
taxable identities between the taxpayer and his wholly 
owned corporation. As the new provision goes much far- 
ther than the former decisions in disregarding transfers 
between members of the family it may well have been 
passed to extend as well as clarify the existing rule. The 
suggestion is not sufficiently persuasive to give vitality 
to a futile transfer.” 

The judgment of the Court of Appeals was reversed 
and that of the District Court affirmed. 

Mr. Justice Roperts dissented. The opening 
paragraph of his opinion shows his point of view. He 
said: 

“T think the judgment should be affirmed. To reverse it is 
to disregard a rule respecting the separate entity of cor- 
porations having basis ig logic and practicality and which 
has long been observed in the administration of the reve- 
nue acts.” . 

He showed that in any system of income taxation it 
is essential to select some event as “the criterion of 
realization of gain or loss.” He emphasized the point 
that the sale in question was actually made in good faith 
in accordance with an established and recognized 
course of conduct, that there was no proof of any 


fraudulent intention. On this point he said: 


“Tf the sale is bona fide, if title in fact passes irrevocably 
to another, that other takes as his basis, in reckoning his 
gain and loss, the price he paid for the asset; and upon 
his future disposition of it there will be a new reckoning 
of gain or loss with respect to such disposition. Here, if 
Innisfail either sold to the respondent or to a third party 
it would have to reckon gain or loss on the sale. If it 
distributed the asset in liquidation the respondent would 
be subject to a tax liability on the receipt of his dividend. 
The sole question, then, is whether, as matter of law, a 
bona fide and absolute sale to a wholly owned corporation 
can constitute a completed transaction, determining a loss.” 

Referring to prior applications of the rule Mr. Jus- 
rice RoOBERTs said: 

“This court has found that a taxable gain was realized 
in a case where a wholly owned corporation sold securi- 
ties to its sole stockholder. Every element appearing in 
that case is paralleled here, as a comparison of the facts 
stated in the opinions in the two cases will demonstrate. 
This court said, in the earlier case, referring to the cor- 
poration: ‘The fact that it had only one stockholder seems 
of no legal significance,’ and held the corporation a sep- 
arate taxable entity. It is now said, however, that there 
is no inequity in not applying the same rule to losses as 
to gains because the taxpayer who exercises the option to 
conduct a portion of his business through the instrumen- 
tality of a wholly owned corporation does so in the full 
knowledge that, if he does, gains shown on sales by him 
to the corporation will be taxed whereas losses on such 
sales will not be allowed as deductions. As hereafter will 
be shown, this is now true in virtue of the amendment 
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embodied in the Revenue Act of 1934 but it was not true 


as the law stood before the adoption of that amendment.” 
There follows in the dissenting opinion a review of 
successive amendments to the statutes and of the de- 


cisions of the court construing and applying them. In 
applying that histor the case at bar Mr. JUSTICE 
ROBERTS said: 

“The claims of this taxpayer, as I have said, had been 
sustained for prior years by the Board of Tax Appeals. 
The Congress had enacted that subsequent to 1934 the tax- 


payer could not claim such losses. Notwithstanding the 
earlier decisions of the respondent’s case and those of 
other taxpayers against the Government’s present conten- 


tion, the Commissioner of Internal Revenue, after the adop- 
tion of the Act of 1934, namely on March 11, 1935, served 


a notice of deficiency upon the respondent respecting losses 
claimed in his return the year 1932 on sales to Innis- 
fail. Thus the Treasury repudiated the position it had 
taken in asking that the law be amended to cover cases 


of this kind; reversed its position in acquiescing in the 
adjudication of the respondent’s tax liability for earlier 


years and sought, now that it had obtained an amendment 
of the law operating prospectively, to reach back into sun- 
dry unclosed ones—this one amongst others—and to at- 


ns reversing the settled course of 


tempt to obtain de 
ourt should not lend its aid to the 


decision. I think t 


effort. 
In conclusion Mr. Justice Rosperts said: 
I am of opinion that the courts should not disappoint 


the well-founded expectation of citizens that, until Con- 
ntrary, they may, with confidence, 
judicial interpretation of a statute. 
his case seems to me to make ‘it im- 
safely to conduct his affairs in re- 
1 body of court decisions. 


gress speaks to tl 
rely upon the unif 
The action taken i 
possible for a citi 
liance upon any settle 
Mr. Justice McReyNovps joined in the dissenting 


opinion. 


Summaries 
Taxation—Revenue Act of 1928—What Constitutes 
Tax-Exempt Reorganization Under Sec. 112(i) 

LeTulle v. Scofield, 84 Adv. Op. 272; 60 Sup. Ct. 


Rep. 313 (No. 63, decided January 2, 1940.) 

Certiorari to decide whether a liquidating dividend 
constitutes a taxable gain to the petitioner or whether 
the transaction mstitutes a tax-exempt reorganiza- 
tion as defined in Sec. 112 (i) of the Revenue Act of 
1928. 

The petitioner was sole stockholder of a corpora- 
tion called Gulf Coast Irrigation Company which 
owned irrigation properties. Petitioner, individually, 
owned other irrigation properties. He and his corpora- 
tion agreed with Gulf Coast Water Company that the 


corporation would convey the irrigation properties that 
both it and petitioner owned, for which the Water Com- 
pany agreed to pay $50,000 cash and $750,000 in serial 
bonds maturing from 1933 to 1944. After stockhold- 
er’s action of approval, the Irrigation Company in- 
creased its capital stock for which the petitioner sub- 
scribed. He paid for it by conveyance of his individual 
properties.. The agreement with the Water Company 
was carried out, and all the assets of the Irrigation 
Company, including the bonds from the Water Com- 
pany, were distributed to petitioner, and the Irrigation 
Company was dissolved. 

The Commissioner of Internal Revenue assessed ad- 
ditional taxes on the transaction as a taxable gain. These 
petitioners paid and brought suit to recover them. The 
District Court allowed recovery and the Circuit Court 


reversed, but on a ground not argued before it. On 
certiorari the judgment of the Circuit Court was af- 
firmed by the Supreme Court in an opinion by Mr. 
Justice Rosperts. That Court found it unnecessary 
to decide whether the Circuit Court had erred in de- 
ciding on a ground not raised previously, since it 
thought that no tax-free reorganization was effected. 

The Supreme Court concluded that since the peti- 
tioner retained only a creditor interest in the corpora- 
tion, the transaction was not within Sec. 112 (i) which 
provides that “(1) The term ‘reorganization’ means 
(A) a merger or consolidation (including the acquisi- 
tion by one corporation of at least a majority of the 
voting stock and at least a majority of the total number 
of shares of all other classes of stock of another cor- 
poration, or substantially all the properties of another 
corporation)... .” 

The Court states that the length of the term of the 
obligations is not material, where the transferee retains 
only a creditor as distinguished from a proprietary in- 
terest in the enterprise. 

The case was argued by Mr. Homer L. Bruce for the 
petitioner, and by Mr. J. Louis Monarch for respondent. 





Elkins Act—Legality of Allowances to Shippers for 
Use of Private Cars 


General American Tank Car Corp. v. El Dorado 
Terminal Co., 84 Adv. Op. 266; 60 Sup. Ct. Rep 325. 
(No. 129, decided Jan. 2, 1940.) 

Certiorari was granted here to review a decision as 
to the legality of payments under a car-leasing agree- 
ment, in view of the inhibitions of the Elkins Act. 

The petitioner, a private corporation, owns and leases 
tank cars to railroads and shippers. The respondent, 
Terminal Company, is a wholly owned subsidiary of 
El Dorado Oil Works, a manufacturer of coconut oil. 
The petitioner and respondent made an agreement 
whereby the petitioner leased tank cars to the Oil Works 
at a stated rental; but the petitioner was to collect and 
credit to the rental account of the Oil Works the mile- 
age earned by cars while in the Oil Works’ service ac- 
cording to railroad tariff rules and regulations. The 
Oil Works used the cars for the shipment of its own 
products, and the railroad tariffs allow tank car owners 
1'%4c per car mile loaded and empty. 

In 1934, the Interstate Commerce Commission ren- 
dered a decision involving payments for the use of 
privately owned cars which the petitioner interpreted 
as meaning that the allowances or payments as pre- 
scribed here by the contract amounted to illegal re- 
bates. It thereupon refused to pay over the excess 
amounts which it had collected. 

In a suit to recover the payments, the District Court 
concluded that the payment of the excess mileage al- 
lowances to the shipper constituted a rebate prohibited 
by the Elkins Act and denied recovery. 

The Circuit Court of Appeals reversed, relying on 
the published tariffs fixing the allowances and declar- 
ing that those were and would remain the legal rates 
until changed by the Commission. It held that payment 
of the excess mileage allowance was not a rebate. 

On certiorari the Supreme Court reversed the judg- 
ment of the Circuit Court of Appeals and remanded the 
case for further action by the District Court. 

The opinion of the Court, delivered by Mr. Justice 
Roberts, recognizes that shippers may furnish cars and 
may be paid a reasonable allowance for performing this 
portion of the transportation service which the carrier 
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is bound to render, the amounts and conditions of pay- 
ment of such allowances, however, to be set forth in 
published tariffs. The Court concludes, finally, that the 
ultimate question here is a determination of the law- 
fulness and reasonableness of the practice under all the 
facts and circumstances. This determination should be 
made by the Commission in an appropriate administra- 
tive proceeding. The District Court is directed to hold 
the case for such further proceedings as may be neces- 
sary after the Commission has taken administrative 
action. 

The case was argued by Mr. Allen P. Matthews for 
the petitioner, and by Mr. W. F. Williamson for the 
respondent. 


Taxation—Capital Stock and Excess Profits Under 
National Industrial Recovery Act—Right to 
Amend Return Under Sec. 215(f) 

Haggar Company v. Helvering, 84 Adv. Op. 287; 
60 Sup. Ct. Rep. 337 (No. 176, decided Jan. 2, 1940.) 

Certiorari was granted in this case to resolve a con- 
flict between the decision under review, an opposing 
decision in the Sixth Circuit, and one by the Court of 
Claims. 

Determination of the question depends on whether a 
capital stock tax return filed under Sec. 215 of the Na- 
tional Industrial Recovery Act of 1933 may be amended 
within the time for filing the return. Secs. 215 and 216 
of the Act impose inter-related taxes on corporations: 
an annual capital stock tax, and an annual tax on profits 
exceeding 1214% of the capital stock calculated on the 
value of the capital stock fixed by the corporation’s re- 
turn for the first year in which the tax was imposed. 
The declared value once made cannot be changed in 
later years. The petitioner by the timely filing of a 
declaration declared the value of its capital stock as 
$120,000, mistakenly assuming that it was required to 
declare its par value. Thereafter, the time for filing 
a return was extended and before expiration of the ex- 
tension the petitioner filed an amended return stating 
the value at $250,000. The Commissioner refused to 
accept the amended return and served notice of a tax 
deficiency. 

The Board of Tax Appeals and the Circuit Court of 
Appeals took the same view. On certiorari, the ruling 
was reversed by the Supreme Court in an opinion by 
Mr. Justice STONE. 

The Court observes that the Commissioner bases his 
argument upon a literal reading of the introductory sen- 
tence of Sec. 215 (f), which provides that “for the first 
year ending June 30 in respect of which a tax is im- 
posed by this section upon any corporation, the adjusted 
declared value shall be the value, as declared by the cor- 
poration in its first return under this section (which 
declaration of value cannot be amended ), as of the close 
of its last income-tax taxable year ending at or prior to 
the close of the year for which the tax is imposed by 
this section. . . . For any subsequent year ending June 
30, the adjusted declared value in the case of a domes- 
tic corporation shall be the original declared value,” but 
subject to certain later capital adjustments. The Com- 
missioner argued that the “first return” as there used 
means the first paper filed by the taxpayer as a return, 
and that the words of the statute plainly forbid any 
amendment, even though made within the time allowed 
for the filing of a return. 

This argument the Court rejects as being inconsistent 
with the obvious purposes and the evident meaning of 
the words of the statute. The opinion emphasizes that 


“first return” means a return for the first year in which 
the taxpayer exercises the privilege of fixing the capi- 
tal stock value for tax purposes, in contradistinction to 
returns for subsequent vears. In this view an amended 
return timely filed is as much a “first return” as a sin- 
gle return filed during the first tax year. 

The case was argued by Mr. Thomas M. Wilkins for 
the petitioner, and by Miss Helen R. Carloss for the 
respondent. 

Territories—Effect of Rulings of Territorial Courts 
on Questions of Local Law 

Bonet v. The Texas Co. (P.R.), Inc., Adv. Op. 

— Sup. Ct. Rep. —; (No. 132, decided Jan. 2, 
1940. ) 

Certiorari was allowed here to review a judgment 
of the Circuit Court of Appeals for the First Circuit 
reversing a judgment of the Supreme Court of Puerto 
Rico. 

The respondent brought suit for an injunction in the 
Puerto Rico court to enjoin the treasurer of Puerto 
Rico from enforcing, by distraint, orders of the Puerto 
Rico Workmen’s Relief Commission awarding com- 
pensation for the death of three laborers while employed 
by the respondent. The Supreme Court of Puerto Rico 
ruled that under the Compensation Act of Puerto Rico 
the collateral attack sought to be made on the orders of 
the Commission was not permitted, and that under Sec. 
9 of the Act the proper remedy for an insured employer 
was to have the award reviewed. The petitioner 
claimed, however, to be an“insured employer and con- 
tended that in its situation it was privileged to await 
action by the Attorney General to enforce the award 
under Sec. 7, rather than to take an appeal under Sec. 
9. The Supreme Court of Puerto Rico observed, as 
to this contention, that the question whether the respon 
dent was or was not insured would have been open for 
determination on the appeal under Sec. 9. 

The Supreme Court of Puerto Rico also concluded 
that the petitioner had power to distrain by virtue of 
amendments to the Act made subsequent to the orders 
of award. 

The Circuit Court of Appeals reached opposite con- 
clusions on both of these questions. On certiorari, the 
Supreme Court, in an opinion by Mr. Justice Douc- 
LAS, points out that the determination of the questions 
involved depends on the construction of local legisla 
tion, and that it was error to reverse the Supreme Court 
of Puerto Rico unless its decision was clearly and in- 
escapably wrong. It concludes that the decision in this 
case was not clearly and inescapably wrong. Conse- 
quently, the judgment of the Circuit Court of Appeals 
was reversed and that of the Supreme Court of Puerto 
Rico was affirmed. 

Mr. Justice Stone did not participate in this case. 

The case was argued by Mr. William Cattron Rigby 
for the petitioner, and by Mr. Lionel P. Marks and 
Mr. Jerrold H. Ruskin for the respondent. 


Due Process—Right to Counsel in Criminal Case 

Avery v. Alabama,—Adv. Op.—; 60 Sup. Ct. Rep. 
321. (No. 124, decided Jan. 2, 1940.) 

Certiorari was granted in this case to determine 
whether the petitioner’s rights under the Fourteenth 
Amendment have been violated by an alleged denial of 
the right to counsel with the customary incidents of 
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consultation and of the opportunity for preparation for 
trial. 

The petitioner was convicted of murder in the Cir- 
cuit Court of Bibb County, Alabama, and was sentenced 
to death. The State Supreme Court affirmed. It ap- 
pears that competent counsel was duly appointed ; that 
counsel moved for a continuance, but the motion was 
denied. 

Upon a careful examination of the record the Su- 
preme Court, in an opinion by Mr. Justice BLACK, 
concludes that the petitioner was not deprived of his 
constitutional right to the assistance of counsel. The 
details of the trial as shown by the record under review 
are summarized in the opinion. The opinion empha- 
sizes that the Fourteenth Amendment does not limit the 
power of the States to try and to deal with crimes with- 
in their borders and was not intended to bring to the 
test of a decision by the Supreme Court every ruling 
made in the course of a state trial. The opinion adds 
further that, in order to preserve the constitutional bal- 
ance between States and the national sovereignties, the 
Court is reluctant to interfere with the States’ deter- 
mination of local policy. However, where the denial of 
the constitutional right to the assistance of counsel is 
asserted, its peculiar sacredness requires a scrupulous 
review of the record. Such review resulted here, as in- 
dicated above, in the affirmance of the judgment. 

The case was argued by Mr. L. S. Moore and Mr. 
John Foshee for the petitioner, and by Mr. Thomas S. 
I.awson for the respondent. 


Maritime Law—Inland Rules of Navigation—Rela- 
tion Between Statutory and Administrative 
Rules 


Postal Steamship Corp. v. Steamship El Isleo, etc., 
84 Adv. Op. 302; 60 Sup. Ct. Rep. 332 (Nos. 73 & 
74, decided Jan. 2, 1940.) 

Certiorari was allowed in this case to review and 
settle a question of maritime law. The question arises 
from the rulings of the Circuit Court of Appeals with 
respect to the validity of Rules II and VII of the Board 
of Supervising Inspectors in the light of the applicable 
provisions of the Act of Congress, Inland Rules, of 
June 7, 1897. 

The question was presented in a case in which the 
Steamer Eastern Glade, the petitioner’s vessel, collided 
with the Steamer El Isleo, respondent’s vessel, in Balti- 


more Harbor. The District Court held the Eastern 
Glade solely at fault, dismissed the petitioner’s suit for 
damages, and awarded damages to respondent. The 


Circuit Court of Appeals for the Second Circuit af- 
firmed, feeling that it was bound so to do by its prior 
decisions, but expressing, at the same time, reluctance 
so to do. On certiorari, the judgment was reversed 
bv the Supreme Court, in an opinion by Mr. CHIEF 
Justice HuGHEs 

The opinion sets forth the statutory rules and the 
rules of the Board of Supervising Inspectors and con- 
cludes that the latter are not essentially inconsistent 
with the statute and are valid, both the rules and the 
statute being designed to promote safety in dangerous 
situations. The immediate application of these rules 
in the instant case bore on the question of the Eastern 
Glade’s partial fault, since although it was the privileged 
vessel under the rules, the question remained whether 
or not the privilege had been exceeded. The Supreme 
Court’s decision leaves open for determination by 
the Circuit Court of Appeals the question whether the 


privilege of the Eastern Glade had come to an end and 
whether she had failed to stop and back if necessary 
until a safe passage had been agreed upon, and frees 
the Circuit Court from the necessity of following its own 
prior rulings on the question. 

The case was argued by Mr. John C. Crawley for the 
petitioner, and by Mr. Chauncey I. Clark for the re- 
spondents. 


Appellate Procedure—Citation on Appeal Bringing 
In Purchaser Under Bankruptcy Sale 


Miller v. Hatfield, et al., — Adv. Op. —, — Sup. 
Ct. Rep. — [No. 237, decided January 15, 1940.] 

Certiorari was granted to review the action of a cir- 
cuit court of appeals in dismissing an appeal from an 
order of the district court which confirmed a sale of 
property of a farmer-debtor under section 75 of fhe 
Bankruptcy Act. The circuit court had dismissed the 
appeal because the purchaser was not a party to it, and 
it later denied an application for issuance of a citation 
to the purchaser to bring him into the appeal. 

The per curiam opinion of the Supreme Court re- 
verses the circuit court on the ground that, if that court 
concluded that the purchaser was a necessary party 
and was not before the court, the motion to issue a 
citation should have been granted. 

The case was argued on January 5, 1940, by Mr. 
Elmer McClain for petitioner and by Mr. Kent W. 
Hughes for respondents. 


Jurisdiction of Supreme Court—Certiorari to Re- 
view State Court Judgment—Necessity of 
Federal Question 


McGoldrick v. Gulf Oil Corp.. — Adv. Op —. 
—— Sup. Ct. Rep. [No. 473, decided Jan. 15. 
1940. } 

This case presented for review the question of the 
validity of a New York city tax assessment on sales 
of oil manufactured in that city from crude oil imported 
from Venezuela, the sales of the manufactured oil hav- 
ing been made to supply fuel to vessels engaged ex- 
clusively in foreign commerce. The lower state court 
had annulled the assessment as a burden on foreign 
commerce and the New York Court of Appeals had 
affirmed without opinion. 

The per curiam opinion of the Supreme Court dis- 
misses the writ of certiorari for want of jurisdiction 
because in the absence of an explicit statement by the 
Court of Appeals that the assessment was annulled 
solely because of violation of the Federal Constitution, 
the Court could not find that the decision of the highest 
court of the state did not rest upon an adequate non- 
federal ground. 

The case was argued on January 2nd and 3rd, 1940, 
by Mr. Paxton Blair for the petitioner and by Mr. 
Matthew S. Gibson for the respondent. 





Federal Income Taxation—Obsolescence 
Allowance Defined 


The Real Estate-Land Title and Trust Co. v. U. S., 
Adv. Op. ' Sup. Ct. Rep. —— [No. 229, 
decided January 15, 1940.] 

Certiorari was granted in this case to determine 
whether under § 23(k) of the Revenue Act of 1928, 
allowing deduction from gross income of a reasonable 
allowance for exhaustion, wear and tear of property 
used in the trade or business, including a reasonable 
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allowance for obsolescence, a Pennsylvania corporation 
formed by merger of three companies, two of which 
owned title search plants acquired by the corporation 
as a result of the merger, is entitled to a refund because 
of the refusal of the Collector of Internal Revenue to 
allow a deduction for obsolescence of one of the plants 
which shortly after the merger was stored in order to 
effect economies in operation and, therefore, had not 
been kept up to date by addition of current recordings 
and had thus become worth only its salvage value for 
the fiscal year in question. 

The Court’s opinion by Mr. Justice Douc tas holds 
that ne deduction for obsolescence is allowable since 
in order to constitute obsolescence under the Act the 
operative cause of the present or growing uselessness 
required must arise from external forces, not found in 
this case, which make it desirable or imperative that 
the property be replaced. 

Mr. Justice Roperts and Mr. Justice REep did 
not participate. 

The case was argued on January 5, 1940, by Mr. 
Joseph Neff Ewing for petitioner and by Miss Helen 
R. Carloss for respondent. 


SPECIAL NOTE 


Oklahoma Packing Co. vs. Oklahoma Gas and Elec- 
tric Co. 

On January 15, 1940, the court entered the following 
order: 

“The decision of the Supreme Court of Oklahoma in 
Community Natural Gas Co. v. Corporation Commission, 
182 Okla. 137, having been brought to the attention of 
this Court for the first time in the petition of respondents 
for a rehearing of the disposition made of this cause in 
the opinion delivered on December 4, 1939, that opinion is 
hereby withdrawn and replaced by the opinion of this day. 

“The petition for rehearing is denied.” 


The matter so brought before the court for the first 
time eliminated the issue of res judicata, and all that 
was said on that subject in the former opinion (see 
review in the January number of the JouRNAL, page 73, 
col. 2) was eliminated and the case was decided on the 
application of Section 265 of the Judicial Code, which 
forbids the district courts to enjoin proceedings pre- 
viously brought in the state court on a supersedeas 
bond, if the only thing sought to be accomplished is 
to stay the continuance of the action. 

It was held that the present suit was brought for an 
injunction to stay proceedings previously begun in the 
state court, that the decree below was contrary to the 
act although not formally directed against the state 
court, and that the decree below should be reversed with 
directions to dismiss the bill. The same result therefore 
was reached although by a different path. 

Amendment of Federal Rules (from the Proceed- 
ings of the Supreme Court) 

The following order was adopted by the Supreme 
Court on December 28, 1939. 

Order 
ORDERED : 

1. That the first sentence of Rule 81(a)(6) of the 
Rules of Civil Procedure be amended so as to read 
as follows : 

“(6) These rules do not apply to proceedings under 
the Act of September 13, 1888, c. 1015, § 13 (25 Stat. 
479) as amended, U. S. C., Title 8, § 282, relating to 
deportation of Chinese; they apply to proceedings for 


enforcement or review of compensation orders under 
the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act (Act of March 4, 1927, c. 509, §§ 18, 21 (44 
Stat. 1434, 1436), U. S. C., Title 33, §§ 918, 921, 
except to the extent that matters of procedure are 
provided for in that Act.” 

2. Effective Date. That the foregoing amendment 
take effect on the day in which is three months sub- 
sequent to the adjournment of the second regular ses- 
sion of the 76th Congress, but if that day is prior to 
September 1, 1940, then this amendment shall take 
effect on September 1, 1940. This amendment governs 
all proceedings in actions brought after it takes effect 
and also all further proceedings in actions then pend- 
ing, except to the extent that in the opinion of the 
Court its application in a particular action pending when 
the amendment takes effect would not be feasible or 
would work injustice, in which event the former pro- 
cedure applies. 

3. That the Chief Justice be authorized to transmit 
this amendment to the Attorney General with the re- 
quest that he report it to the Congress at the beginning 
of‘the regular session in January, 1940. 

Mr. Justice Black does not approve of the adoption 
of this amendment. 


The Supreme Court has authorized the publication 
of the following statement : 

In a recent report to the Supreme Court of the 
United States on the Federal Rules of Civil Procedure, 
the Advisory Committee made the following statement : 

“Following the order of the Court entered November 
6, 1939, that the Advisory Committee meet to consider 
whether amendments should be made to the Federal 
Rules of Civil Procedure, the committee met in the 
Supreme Court Building in the city of Washington, 
December 7, 1939. 

“The committee reached the conclusion that since 
September, 1938, when the rules went into operation, 
no defects have been developed of such substantial na- 
ture as to make any amendments imperative at this 
time. 

In reaching this conclusion, the committee considered 
decisions of the Federal Courts interpreting and apply- 
ing the rules, the few suggestions for amendment which 
have been received from judges and lawyers, their own 
observations of the operation of the rules, and informa- 
tion obtained by consultation with judges and lawyers 
in their respective states. 

“One of the advantages of the system of court-made 
rules of procedure is that it makes possible prompt 
amendment when the need is disclosed. Against this 
must be weighed the objections to frequent changes. 
Frequest changes disturb lawyers and judges, and will 
either render obsolete many publications containing 
copies of the rules, or necessitate the publication of 
frequent supplements. Furthermore, as was hoped, 
many states are adopting the method of court-made 
rules and seem disposed to adopt rules like the Federal 
rules with only such changes as local conditions require, 
and this movement for uniformity would be disturbed 
if the Federal rules are frequently changed. 

“A limited number of minor ambiguities or defects 
in the Federal rules have been developed, but the courts 
have proved themselves skilful in ironing out such dif- 
ficulties, and some of the points have been or soon may 
be adequately dealt with by judicial construction and 
thus disappear. Some objections have been presented 

(Continued on page 195) 
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FROM BULLETINS 56 


DEPARTMENT OF JUSTICE 


RULE 2—One Form of Action 

Ben Williamson, Jr. v. Columbia Gas & Electric 
Corporation (C. C. A. 3, Marts, C. J., Dec. 21, 1939). 

1. Although the Federal Rules of Civil Procedure 
abolished all distinctions in forms of actions, it may be 
necessary to ascertain the nature of the case presented 
for the purpose of determining which statute of limita- 
tion is applicable. 

2. State statutes of limitations are applicable in the 
Federal courts. 

3. An action to recover triple damages under the 
antitrust laws is to be regarded as an action in trespass 
on the case for the purpose of determining what statute 
of limitations is applicable. 

RULE 5—Service and Filing of Pleadings and 
Other Papers—Sub. (b)—Same: How Made 

In the matter of Samuel Kwelman (E. D. N. Y., 
CAMPBELL, D. J., Dec. 20, 1939). 

In a bankruptcy proceeding, an order enjoining a 
claimant from taking an action to collect his claims 
must be personally served on him, and service on his 
attorney in a state court action is insufficient. In the 
absence of valid service or of proof of actual knowledge 
of the order, the claimant may not be punished for 
contempt for disobeying it. 


RULE 6—Time—Sub. (b)—Enlargement 

Edward D. Blackner v. Sun Oil Company (D. of 
N. J.; Avis, D. J., Dec. 22, 1939). 

1. The time to file answer may be enlarged after ex- 
piration of the period originally prescribed only on 
motion and notice and not by an ex parte order. 

2. An order allowing defendant until a specified date 
to “respond” to the complaint does not authorize filing 
of motions directed to the pleadings. 

Sub. (c)—Unaffected by Expiration of Term 

Nachod v. Engineering & Research Corporation 
(C. C. A. 2, Per Curtam, Dec. 22, 1939). 

A circuit court of appeals has no power to recall a 
mandate after expiration of the term during which it 
was sent down since Rule 6 (c) does not apply to cir- 
cuit courts of appeals. 

RULE 7—Pleadings Allowed; Form of Motions— 
Sub. (a)—Pleadings 

Charles C. Coley v. Anthony H. Pierce (D. of C., 
Proctor, J., Dec. 8, 1939). 

There is no authority to file an answer to a reply to 
a counterclaim, without leave of court. 

Sub. (b)—Motions and Other Papers 

William F. Berens v. Lillian Berens (D. of C., 
Proctor, J., Dec. 14, 1939). 

A motion to dismiss another motion is wnnecessary 
pleading and should be stricken. 
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RULE 8—General Rules of Pleading—Sub. (b)— 
Defenses: Form of Denials 


Benjamin Nieman v. The Bethlehem National Bank 
(E. D. Pa., Kirkpatrick, D. J., Dec. 8, 1939). 

1. Denials merely averring that defendant has no 
knowledge of the allegations in the complaint and which 
therefore denies the allegations and, if material, de- 
mands proof thereof, are insufficient, as the denial must 
show that the pleader has neither knowledge nor in- 
formation sufficient to form a belief as to the truth of 
the allegations. 

2. An insufficient answer fails to raise issues ana 
therefore presents a case for summary judgment for 
plaintiff. (Rule 56 (a) ). 

3. A party cannot truthfully aver that he is without 
information sufficient to form a belief as to the truth 
of allegations of matters of public record. 


Benjamin Nieman v. Robert Long (FE. D. Pa., KirK- 
PATRICK, D. J., Dec. 8, 1939), 

A statement in an answer that defendant is unable 
after reasonable investigation to ascertain whether the 
facts alleged in the complaint are true, is equivalent to 
a denial of knowledge or information sufficient to forn 
a belief as to the truth of the averments, and, there- 
fore, constitutes a sufficient denial. 

Sub. (c)—Affirmative Defenses 

Pearl Munzer v. Swedish American Line (S. D. N. 
Y., MANpeLBAuM, D. J., Nov. 21, 1939). 

The defense of the statute of limitations may not be 
raised by motion to dismiss but should be pleaded in the 
answer as an affirmative defense. 


RULE 9—Pleading Special Matters—Sub. (b)— 
Fraud, Mistake, Condition of the Mind 

Edward F. Zimmerman v. National Dairy Products 
Corporation (S. D. N. Y., Concer, D. J., Dec. 5, 1939). 

A complaint in an action based on fraud is defective 
if it fails to state with particularity the circumstances 
constituting the fraud. 

Wilson McCarthy v. Thomas M. Schumacher (S. D. 
N. Y., Concer, D. J., Dec. 7, 1939). 

A bill of particulars as to a general allegation of 
fraud may be ordered in view of the requirement that 
circumstances constituting fraud be stated with par- 
ticularity. 


RULE 10—Form of Pleadings—Sub. (b)—Para- 
graphs; Separate Statements 
Westmoreland Asbestos Company, Inc., v. Johr 
Manville Corporation (S. D. N. Y., MANDELBAUM, 

D. J., Dec. 6, 1939). 

Multiple plaintiffs should not be required to state 
their individual claims separately if there is a unity of 
interest as to all. 
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RULE 12—Defenses and Objections—Sub. (b)— 
How Presented 


Westmoreland Asbestos Company, Inc., v. Johns- 
Manville Corporation (S. D. N. Y., MANDELBAUM, 
D. J., Dec. 6, 1939). 

1. A complaint in an action for treble damages under 
the antitrust laws, which merely alleges commission of 
acts forbidden by the statutes and claims damages re- 
sulting therefrom, is insufficient. Such a complaint must 
affirmatively allege such injury to plaintiff’s business or 
property. 

2. A complaint in an antitrust action which alleges 
impairment of the interest of a stockholder in a corpora- 
tion whose business or property has been injured by 
the acts of the defendants is insufficient. 

3. A bill of particulars as to evidentiary matter not 
required to enable the moving party to prepare his re- 
sponsive pleading should be denied. Such information 
should be sought by discovery. (Rule 12 (e)). 

4. The mere presence of redundant and immaterial 
matter, not affecting the substance, is not sufficient 
ground for granting a motion to strike it from the 
complaint unless its retention would be prejudicial to 
the moving party. (Rule 12 (f) ). 

5. Multiple plaintiffs should not be required to state 
their individual claims separately if there is a unity of 
interest as to all. (Rule 10 (b) ). 

6. Federal courts are not obliged to follow state 
court rulings on matters of procedure. 


Duart Manufacturing Co., Ltd. v. The Philad Com- 
pany (D. of Del., Nretps, D. J., Dec. 7, 1939). 

1. The complaint in an action for declaratory relief 
should be dismissed for insufficiency if it does not pre- 
sent a justiciable controversy. (Rule 57). 

2. The licensee of a patent brought an action for a 
declaratory judgment to obtain a construction of the 
license agreement, alleging that he had received notice 
of cancellation of the agreement from the licensor for 
non-payment of royalties. Plaintiff did not ask the 
court to find that the agreement was either valid or 
invalid, but alleged merely that he was uncertain as to 
what course to pursue. Held, no justiciable contro- 
versy was presented and complaint should be dismissed 
for insufficiency. 


Sub. (e)—Motion for More Definite Statement or 
for Bill of Particulars 

Wisconsin Alumni Research Foundation v. Vitamin 
Technologists, Incorporated (S. D. Cal., C. D., Mc- 
Cormick, D. J., Dec. 8, 1939). 

1. Information as to evidentiary matters which is ob- 
tainable by means of discovery may not be obtained 
by a bill of particulars. 

2. Provisions of the Rules regarding bills of particu- 
lars should not be applied so as unduly to exparid the 
pleadings when the requested information may be ob- 
tained by means of discovery. 

3. Discovery is the proper method of obtaining in- 
formation that falls outside the category of ultimate 
facts. 

4. The so-called short form of complaint in patent 
cases is sufficient under the Federal Rules of Civil 
Procedure. 

W. H. Randolph v. C. A. McCoy (S. D. Texas, Gal. 
Div., AttreD, D. J., Oct. 31, 1939). 

1. Plaintiff in an action for personal injuries may be 
required to file a bill of particulars, specifying negli- 


gence relied on, even if the allegations of the complaint 
are sufficient to meet the requirements of the Rules. 

2. In an action for personal injuries, a bill of partic- 
ulars as to the extent of plaintiff’s alleged injuries 
should not be required if the allegations are sufficient 
to enable defendant to prepare for trial, in view of the 
provisions of the Rules relating to discovery. 

3. A physical examination of plaintiff in a personal 
injury case may be ordered on condition that it be taken 
at a time and place convenient to plaintiff. (Rule 
35 (a) ). 

Westmoreland Asbestos Co., Inc. v. Johns-Manville 
Corporation (S. D. N. Y., MANpDeLBAuM, D. J., Dec. 
6, 1939). 

A bill of particulars as to evidentiary matter not 
required to enable the moving party to prepare his 
responsive pleading should be denied. Such informa- 
tion should be sought by discovery. 


Wilson McCarthy v. Thomas M. Schumacher (S. D. 
N. Y., Concer, D. J., Dec. 7, 1939). 

1. Plaintiff may be ordered to file a bill of particulars 
although the complaint is complete and although co- 
deféndants have been able to answer. 

2. A bill of particulars as to a general allegation of 
fraud may be ordered in view of the requirement that 
circumstances constituting fraud be stated with par- 
ticularity. (Rule 9 (b) ). 


Minnie Sheehan v. The Municipal Light and Power 
Co. (S. D. N. Y., Concer, D. J. Dec. 6, 1939). 

A bill of particulars should be ordered if the addi- 
tional information requested is necessary to enable the 
moving party properly to prepare his responsive 
pleading. 


Sub. (f)—Motion to Strike 


Westmoreland Asbestos Company, Inc., v. Johns- 
Manville Corporation (S. D. N. Y., MANDELBAUM, 
D. J., Dec. 6, 1939). 

The mere presence of redundant and immaterial 
matter, not affecting the substance, is not sufficient 
ground for granting a motion to strike it from the 
complaint unless its retention would be prejudicial to 
the moving party. 


RULE 15—Amended and Supplemental Pleadings 
—Sub. (a)—Amendments 


Homer Jones v. St. Paul Fire & Marine Insuranc: 
Co. (C. C. A. 5, Suarey, C. J., Dec. 9, 1939). 

After a case has been remanded to the district court, 
motion to amend pleadings may be entertained by tha. 
court. 


RULE 16—Pre-Trial Procedure; Formulating 
Issues 


Miles Laboratories, Inc. v. John F. Seignious, Sr. 
(E. D. S. C., Myers, D. J., Dec. 15, 1939). 

1. No proof need be offered as to any facts admitted 
at a pre-trial hearing. 

2. Facts admitted at a pre-trial conference and con- 
tained in the pre-trial order are as fully determined as 
if adjudicated after the taking of testimony. 

3. Although a party agrees at pre-trial hearing that 
the only issues remaining in a case are constitutional 
questions, he is not thereafter precluded from challeng- 
ing the jurisdiction of the court, since the question of 
jurisdiction may be raised at any stage of a case. 
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RULE 18—Joinder of Claims and Remedies—Sub. 
(a)—Joinder of Claims 


Pearl Munzer Swedish American Line. (S. D. 
y. Y., MAnpDELBAuM, D.. J., Nov. 21, 1939). 

1. Claims in contract and tort may be joined in the 

ume complaint. 

2. A claim in contract for breach of an undertaking 
safely to convey another by common carrier and a claim 

1 tort for assault by agents of the carrier may properly 
e joined in one action 

3. The defense of the statute of limitation may not 
e raised by motion to dismiss but should be pleaded 

) the answer as an affirmative defense. (Rule 8 (c)) 

Florence N.»Lewis v. Vendome Bags, Inc. (C. C. A. 
2, Swan, C. J., Dec. 11, 1939). 

1. In the absence of diversity of citizenship, a claim 

1 unfair competition may not be joined with a claim 

yr infringement of a patent if the former claim charges 
competition with a product not covered by the patent 
in suit. Dissenting opinion by Clark, J., distinguishes 
between claims for unfair competition which would 
entail proof different from that adduced in support of 
the infringement claim and claims which can be sup- 
ported by the same proof. 

2. In cases not based on diversity of citizenship, a 
claim not involving a Federal question may not be 
joined with a claim based on the Constitution or stat- 
utes of the United States and necessitating different 


proot. 


Sub. (b)—Joinder of Remedies; Fraudulent 
Conveyances 
Harry Dubia v. Richard R. Ebeling. (N. D. IIL, 
E. D., Hotty, D J., Nov. 30, 1939). 
An action to set aside a fraudulent conveyance may 
be brought by a person who has not reduced his claim 
to judgment. 


Reconstruction Finance Corporation v. Central Re- 
public Trust Co. (N. D. Ill., E. D., Witxkerson, D. J., 
Dec. 7, 1939). 

A preliminary injunction may be granted, during the 
pendency of an action and before the claim is reduced 
to judgment, to restrain defendants from disposing of 
their property. 


RULE 23—Class Actions—Sub. (c)—Dismissal or 


Compromise 
Adolph H. Martin United Standard Outlfund of 
America, Inc. (S. D. N. Y., MAnpecsaum, D. J., 


Sept. 8, 1939). 

An application by the plaintiff to dismiss a repre- 
sentative stockholder’s action in which a settlement was 
agreed upon should be granted if there is no reasonable 
probability of enforcing any judgment that may be ob- 
tained against the defendants. 

RULE 24—Intervention—Sub. (a)—Intervention 
of Right 


Rosamond Morin City of Stuart. (C. C. A. 5, 
Ry THE Court, Dec. 12, 1939). 

Petition for intervention may not ordinarily be made 
in an appellate court since if the judgment is affirmed 
it will not be an adjudication of petitioner’s rights and 
if the judgment is reversed, petitioner may seek inter- 
vention in the district court. 


RULE 26—Depositions Pending Action—Sub. (d) 
—Use of Depositions 

Herman B. Cohen v. Pennsylvania Railroad Com- 
pany. (S. D. N. Y., Concer, D. J., Dec. 7, 1939). 

1. A notice to take the deposition of a corporate 
party is defective if the officer named in it no longer 
occupies his office. 

2. A notice to take deposition of a corporate party 
which designates the persons to be examined as “such 
other officer or officers as may have knowledge of the 
facts” is defective in that it does not describe such 
persons sufficiently to identify them or the particular 
group to which they belong. (Rule 30 (a) ) 

3. The deposition of a corporate party by its repre- 
sentatives should ordinarily be taken at the principal 
place of business of the corporation. (Rule 30 (b)) 


RULE 30—Depositions Upon Oral Examination— 
Sub. (a)—Notice of Examination: Time 
and Place 

Herman B. Cohen v. Pennsylvania Railroad Co. (S. 
D. N. Y., Concer, D. J., Dec. 7, 1939). 

A notice to take deposition of a corporate party which 
designates the persons to be examined as “such other 
officer or officers as may have knowledge of the facts” 
is defective in that it does not describe such persons 
sufficiently to identify them or the particular group 
to which they belong. 


Sub. (b)—Orders for the Protection of Parties and 
Deponents 
Herman B. Cohen v. Pennsylvania Railroad Co. (S. 
D. N. Y., Concer. D. J., Dec. 7, 1939). 
The deposition of a corporate party by its repre- 
sentative should ordinarily be taken at the principal 
place of business of the corporation. 





RULE 33—Interrogatories to Parties 

Thomas French & Sons, Ltd. v. Carleton Venetian 
Blind Co., Inc. (E. D. N. Y., CAmppe tt, D. J., Dec. 
26, 1939). 

1. An interrogatory which inquires as to what was 
seen and understood, does not call for an opinion in 
broad sense and is proper. 

2. Interrogatories calling for opinions are improper. 

3. A motion for the production of documents must 
be accompanied by an affidavit showing good cause 
and admissibility. (Rule 34) 

4. A motion for the production of documents must 
designate the papers sought sufficiently to advise the 
party as to what is required and to enable the court 
to determine their admissibility. The words “any and 
all” are not sufficiently descriptive for that purpose. 
(Rule 34). 

5. The production of only such documents may be 
ordered as are in the possession or control of the party 
against whom the order is sought and may not include 
documents that are “known to” such party. (Rule 34) 


RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, 
or Photographing . 

Sonken-Galamba Corporation wv. -Atchison, Topeka 
and Santa Fe Railway Co. (W. D. Mo., W. D., Orts, 
D. J., Dec. 21, 1939). 

1. A motion for production of documents must de- 
scribe the papers sought with sufficiently specific lan- 
guage as to constitute a designation of them. 
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2. A motion for production of documents must 
contain a showing that they contain material evidence 
and not mere conclusions. 

3. Party should not be subjected to excessive labor 
and expense in producing numerous documents cover 
ing a period of years. 

Thomas French & Sons, Ltd. v. Carleton Venetian 
Blind Co., Inc. (E. D. N. Y., CAMpsBett, D. J., Dec. 
26, 1939). 

A motion for the production of documents must be 
accompanied by an affidavit showing good cause and 
admissibility. 

A motion for the production of documents must des- 
ignate the papers sought sufficiently to advise the party 
as to what is required and to enable the court to deter- 
mine their admissibility. The words “any and all” are 
not sufficiently descriptive for that purpose. 

The production of only such documents may be or- 
dered as are in the possession or control of the party 
against whom the order is sought and may not include 
documents that are “known to” such party. 

RULE 35—Physical and Mental Examination of 
Persons—Sub. (a)—Order for Examination 

W. H. Randolph v. C. A. McCoy. (S. D. Texas, 
Gal. D., Attrep, D. J., Oct. 31, 1939). 

A physical examination of plaintiff in a personal 
injury case may be ordered on condition that it be 
taken at a time and place convenient to plaintiff. 


Hertha J. Sibbach v. Wilson & Company, Inc. (C. 
C. A. 7, Major, C. J., Dec. 13, 1939). 

1. Rule 35 (a), authorizing the courts to order a 
party to submit to a physical examination, is valid, 
since it is a rule of procedure, and not of substantive 
law. 

2. In an action for personal injuries, plaintiff may 
be required to submit to a physical examination by 
a physician. 

3. A party refusing to submit to a physical exam- 
ination in obedience to a court order may be punished 
as for contempt. 

4. Punishment for contempt in refusing to submit 
to a physical examination in obedience to a court order 
may be commitment to jail until compliance with the 
order.* 





*Cf., however, Rule 37 (b) (2) (iv). 


RULE 36—Admission of Facts and of Genuineness 
of Documents—Sub. (a)—Request for 


Admission 
Modern Food Process Co., In Chester Packing 
and Provision Co., Inc. (E. D. Pa., KirRKPATRICK, 


D. J., Dec. 7, 1939). 

1. Requests for admissions under Rule 36 are not 
subject to a motion to strike 

2. Rule 36 was intended to operate extra-judicially, 
that is, without burdening the court with applications 
for relief from improper requests. 

3. <A party served with requests for admissions is 
not required to elect between admitting and denying, 
since he may respond by stating under oath the rea- 
sons why he cannot truthfully either admit or deny, 
and if such reasons are later found invalid, the only 
penalty to which the party may be subjected is the 
payment of the cost of proving the facts. 

4. A party served with requests for admissions may 





respond by stating that he has no knowledge or that 
the other party has no right to request the admissions 
in question. 

5. If an improper request for admission is served, 
such as one directed to irrelevant private matters or 
one which violates constitutional rights, the responding 
party may properly state that he cannot truthfully either 
admit or deny it and his refusal to answer accompanied 
by a statement of legal objection would be sufficient to 
prevent summary judgment. 


RULE 38—Jury Trial of Right—Sub. (a)—Right 
Preserved 

(American) Lumbermens Mutual Casualty Co. of 
Ill. v. Timms & Howard, Inc. 

(American) Lumbermens Mutual Casualty Co. of 
lll. v. Helen Schill. (C. C. A. 2, Crark, C. J., Dec. 
18, 1939). 

An action for a declaratory judgment which con- 
cerns the duty of a contract obligor to pay money on 
the fulfillment of a condition is triable by jury as of 
right, and this principle is applicable if the action seeks 
to adjudicate the liability of an insurance company on 
one of its policies. 


RULE 39—Trial by Jury or by the Court—Sub. 
(c)—Advisory Jury and Trial by Consent 

(American) Lumbermens Mutual Casualty Co. of 
Ill. v. Timms & Howard, Inc: 

(American) Lumbermens Mutual Casualty Co. of 
Ill. v. Helen Schill. (C. C. A. 2, Crarx, C. J., Dec. 
18, 1939). 

The parties in a jury-waived action may agree to 
submission of the case to an advisory jury. 


RULE 41—Dismissal of Actions—Sub. (a)—Vol- 
untary Dismissal: Effect Thereof—Par. (1)— 
By Plaintiff; By Stipulation 

Nathan G. Sachs v. Italia Societa Anonima Di Navi- 
gazione. (S. D. N. Y., Concer, D. J., Dec. 12, 1939). 

Plaintiff may dismiss the action as of right at any 
time before answer, even if the defendant had previ- 
ously made a motion to dismiss. 


Sub. (b)—Involuntary Dismissal: Effect Thereof 

Takashi Kataoka, etc. v. May Department Stores 
Co. (S. D. Cal., C. D., Yanxwicu, D. J., Nov. 28, 
1939), 

1. Plaintiff may not dismiss because of lack of 
diversity of citizenship in regard to one of several 
defendants, after the case had gone to judgment. 

2. Dismissal on defendant’s motion after plaintiff 
has completed presentation of his evidence on the 
ground that no right to relief has been shown, is an 
adjudication on the merits unless otherwise specified 
by the court. 

3. After a judgment of dismissal on one ground has 
been entered, a motion to dismiss on another ground 
may not be entertained unless the previous judgment 
is first set aside. 

Sybil Louise Dudley v. Community Public Service 
Co. (C. C. A. 5, Srptey, C. J., Dec. 6, 1939). 


1. If plaintiff refuses to proceed in a removed ac- 
tion, after denial of his motion to remand, the action 
may be dismissed for failure to prosecute. 

2. A final judgment dismissing an action for failure 
to prosecute is appealable. (Rule 73 (a) 
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RULE 43—Evidence—Sub. (a)—Form and 
Admissibility 

U.S. A. v. Aluminum Company of America. (S. D. 
N. Y., Carrey, D. J., Dec. 4, 1939). 

The court applied the New York rule that the au- 
thenticity of a Government document may be estab- 
lished by recitals on the face thereof showing that it 
vas printed by official direction. 

RULE 44—Proof of Official Record—Sub. (a)— 
Authentication of Copy 

U.S. A. v. Aluminum Co. of America. (S. D. N. Y., 
Carrey, D. J., Dec. 4, 1939). 

1. The authenticity of a Senate document may be 
established by a copy of such document on the face of 
which it is recited that it has been printed at the Gov- 
ernment Printing Office in obedience to an order made 
by the Senate. 

2. The authenticity 
lished when a copy of 


f an official document is estab- 
it is offered which purports to 
have been printed by authority of the Government. 

3. The court applied the New York rule that the 
authenticity of a Government document may be estab- 
lished by recitals on the face thereof showing that it 
was printed by official direction. (Rule 43 (a)) 


RULE 50—Motion for a Directed Verdict—Sub. 
(b)—Reservation of Decision on Motion 
Leo. J. Churchill v. Baltimore & Ohio Railroad Co. 
(W. D. Pa., ScHoonmaker, D. J., Dec. 5, 1939). 
After a verdict has been rendered, judgment for the 
other party may be entered upon a reserved question 
of law involved in a motion for a directed verdict. 
RULE 52—Findings by the Court—Sub. (a)—Effect 


Green Valley Creamery, Inc. v. U. S. A. and four 


other cases. (C. C. A. 1, MaGcruper, C. J., Dec. 15, 
1939). 
If the trial court confirms and adopts a master’s 


findings of fact and states that statements in the opinion 
concerning questions of law shall be regarded as con- 
clusions of law for the purpose of the record, thé 
judgment should not be reversed for failure to make 
more formal conclusions of law. 
RULE 54—Judgments; Costs—Sub. (b)—Judg- 
ment at Various Stages 

Machine Co. v. U. S. Bottlers Machin- 
Kerner, C. J., Dec. 18, 1939). 
separate pat- 
as to one of 
appealable. 


Karl Kiefer 
ery Co. (C.C. A 
In an action for infringement of two 
ents, an order dismissing the complaint 
them is a final decision and is, therefore, 


RULE 56—Summary Judgment—Sub. (a)—For 


Claimant 
General Accident Fire & Life Assurance Corpora- 
tion, Ltd. of Perth, Scotland v. Alfred C. Morgan. 
(W. D. N. Y., Kwyicurt, D. J., Nov. 24, 1939). 


1. In an actior declaratory judgment brought 
by an insurance company to determine its liability un- 
der a policy of insurance on an automobile involved in 
collision with a train resulting in the death of the in- 
sured, his wife, and daughter, summary judgment was 
denied, there being an issue of fact as to whether notice 
of the accident had been given to the company. 

2. A liability insurance company claiming that be- 
cause of failure to give it notice of the accident, it was 
not liable in respect to an accident involving its in- 


sured, brought suit in a Federal court to secure a 
declaratory judgment. Previously suit for damages had 
been brought against the estate of the insured by the 
administrators of persons killed in the accident. Held, 
action in state court should be prosecuted first, since 
the action in the Federal court presented an additional 
question that would not have to be determined if plain- 
tiffs in state court did not prevail. 

Benjamin Nieman v. Robert Long. (E. D. Pa., 
KirKPATRICK, D. J., Dec. 8, 1939). 

1. In an action to recover a bank stock assessment, 
an answer which avers that defendant has no know!l- 
edge of matters of public record concerning the closing 
of the bank and after reasonable investigation is unable 
to ascertain the truth of the allegations as to such 
matters, is insufficient to raise issues to prevent sum- 
mary judgment, since the court is not bound to accept 
statements in a pleading which to the common knowl- 
edge of all intelligent persons are plainly untrue. 

2. A statement in an answer that defendant is un- 
able after reasonable investigation to ascertain whether 
the facts alleged in the complaint are true, is equiva- 
lent to a denial of knowledge or information sufficient 
to form a belief as to the truth of the averments, and, 
therefore, constitutes a sufficient denial. (Rule 8 (b) ) 

Homer Jones v. St. Paul Fire & Marine Insurance 
Co. (C. C. A. 5, Srprey, C. J., Dec. 9, 1939). 

An order denying summary judgment is not a final 
judgment and therefore is not appealable. 

Benjamin Nieman v. Bethlehem National Bank. (E. 
D. Pa., Kirkpatrick, D. J., Dec. 8, 1939). 

An insufficient answer fails to raise issues and there- 
fore presents a case for summary judgment for plaintiff. 


Sub. (b)—For Defending Party 

Max Oltarsh v. Goodyear Fabrics Corp. (S. D. N. 
Y., MAnpDELBAuM, D. J., Sept. 12, 1939). 

1. Motion by defendant for summary judgment was 
denied in a patent infringement action in which the 
moving party urged as partial grounds for the motion, 
certain admissions which had been made by the other 
party in another action. 

2. Although motions for summary judgment have 
generally been denied in patent cases, it is not an in- 
variable rule to do so. 


Harry Gross v. Federal Reserve Bank of Cleveland. 
(S. D. Ohio, W. D., Drurret, D. J., Dec. 23, 1939). 

In an action against a Federal Reserve Bank by a 
finder of United States currency to recover the face 
value thereof, summary judgment was granted for de- 
fendant, it appearing that the currency had previously 
been redeemed and cancelled by the Government and 
that plaintiff's claim was unworthy of belief. 


RULE 57—Declaratory Judgments 
Duart Manufacturing Co., Ltd. v. The Philad Co. 
(D. Del., Nrevps, D. J., Dec. 7, 1939). 
The complaint in an action for declaratory relief 
should be disqissed for insufficiency if it does not pre- 
sent a justiciable controversy. 


(American) Lumbermens Mutual Casualty Company 
of Ill. v. Timms & Howard, Inc. 

(American) Lumbermens Mutual Casualty Company 
of Ill. v. Helen Schill. (C. C. A. 2, CrarK, C. J., Dec. 
18, 1939). 

1. An action for a declaratory judgment which con- 
cerns the duty of a contract obligor to pay money on 
the fulfillment of a condition is triable by jury as of 
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right, and this principle is applicable if the action seeks 
to adjudicate the liability of an insurance company on 
one of its policies. (Rule 38 (a)) 

2. The parties in a jury-waived action may agree 
to submission of the case to an advisory jury. (Rule 


39 (c)) 


RULE 60—Relief from Judgment or Order—Sub. 
(b)—Mistake; Inadvertence; Surprise; 
Excusable Neglect 

Theodore Kroell v. New York Ambassador, Inc. (C. 
C. A. 2, Crark, C. J., Dec. 18, 1939). 

A bankruptcy court may grant leave to amend in- 
voluntary petition for corporate reorganization which 
has previously been dismissed, although the order dis- 
missing the petition omits leave to amend. 

RULE 72—Appeal from a District Court to the 
Supreme Court 

United States v. Columbia Gas & Electric Corpora- 
tion, Missouri-Kansas Pipe Line Co. (C. C. A. 3, 
3ippLE, C. J., Dec. 15, 1939). 

1. No appeal lies to the circuit court of appeals 
from an order denying leave to intervene in an action 
by the United States under the antitrust laws, since 
appeals in such cases lie directly to the Supreme Court. 
(Rule 73 (a)) 

2. The cost of printing unnecessary portions of a 
record on appeal should be taxed against the party 
requesting it. 





RULE 73—Appeal to a Circuit Court of Appcals— 
Sub. (a)—How Taken 

Sybil Louise Dudley v. Community Public Service 
Co. (C. C. A. 5, Srstey, C. J., Dec. 6, 1939). 

A final judgment dismissing an action for failure 
to prosecute is appealable. 

Homer Jones v. St. Paul Fire & Marine Insurance 
Co. (C. C. A. 5, Smtey, C. J., Dec. 9, 1939). 


1. An order denying summary judgment is not a 
final judgment and therefore is not appealable. (Rule 
56 (a)) 

2. After a case has been remanded to the district 
court, motion to amend pleadings may be entertained 
by that court. (Rule 15 (a)) 

United States v. Columbia Gas & Electric Corpora- 
tion, Missouri-Kansas Pipe Line Co. (C. C. A. 3. 
Bippte, C. J., Dec. 15, 1939). 

No appeal lies to the circuit court of appeals from 
an order denying leave to intervene in an action by 
the United States under the antitrust laws, since ap- 
peals in such cases lie directly to the Supreme Court. 

The Karl Kiefer Machine Co. v. U. S. Bottlers Ma- 
chinery Co. (C. C. A. 7, Kerner, C. J., Dec. 18, 1939). 

In an action for infringement of two separate pat- 
ents, an order dismissing the complaint as to one of 
them is a final decision and is, therefore. appealable. 
(Rule 54 (b)) 

Sub. (g)—Docketing and Record on Appeal 

In the Matter of The Prudence Company, Inc. 

In the Matter of Application of the Reconstruction 
Finance Corporation relating to the George E. Eddy 
appeal. (C. C. A. 2,-Fall, 1939). 

An appeal in which appellant served a designation 
of the record upon the appellees on the thirty-eighth 
day of the forty-day period for filing the record, was 
dismissed by the circuit court of appeals because of 
the delay, since appellees were thereby deprived of the 


ten-day period within which to file a counter-designa- 
tion. 


RULE 75—Record on Appeal to a Circuit Court of 
Appeals—Sub. (a)—Designation of 
Contents of Record on Appeal 

Eva E. Leimer v. State Mutual Life Assurance Com- 
pany of Worcester, Massachusetts. (C. C. A. 8, PER 
CuriAM, Dec. 7, 1939). 

Failure by appellant to file a designation of the con- 
tents of the record on appeal or to file a statement of 
the points on which he intends to rely, is ground for 
dismissal of the appeal. 


Sub. (d)—Statement of Points 

Eva.E. Leimer v. State Mutual Life Assurance Com- 
pany of Worcester, Massachusetts. (C. C. A. 8, Per 
Curiam, Dec. 7, 1939). 

1. Failure by appellant to file a designation of the 
contents of the record on appeal or to file a statement 
of the points on which he intends to rely, is ground 
for dismissal of the appeal. (Rule 75 (a) ) 

2. Circuit Court of Appeals for the Eighth Circuit 
withdraws statement contained in a prior opinion in 
the same case to the effect that it has no power to 
order a new trial on the ground that appellant is un- 
able to procure a complete record due to the incapacity 
of the court reporter to furnish a transcript. The ques- 
tion is left open for future determination. (See prior 
opinion in this case, 53 Bull. 83; 106 F. (2d) 793.) 


Sub. (j)—Record for Preliminary Hearing in 
Appellate Court 

Henry L. Lynch v. Helen Durfey. (C. C. A. 9, 
Matuews, C. J., Dec. 7, 1939). 

A motion in the court of appeals to docket and dis- 
miss on appeal should not be made until the clerk of 
the district court has certified a sufficient portion of 
the record to enable the appellate court to determine 
whether the appeal was actually taken, and, if taken, 
whether it should be docketed, and, if docketed, whether 
it should be dismissed. 


Low Cost Medical Service 
(Continued from page 150) 


8. Expansion of public health and medical services con- 
sistent with the American system of democracy. 


Evolution in Plans Actively Going On 


It will be realized that there is an evolution in plans 
for distribution of medical service now actively going 
on. This is reflected in some of the bulletins issued by 
the Bureau of Medical Economics of the American 
Medical Association. The bulletin entitled “Organiza- 
tion of Medical Services” discusses the various points 
to be considered in developing medical service for low 
income groups; “Organized Payments for Medical 
Services’’ is a record of progress and outline of a score 
or more of plans now in existence throughout the coun- 
try; “Group Hospitalization” is a report of experiences 
in this field, and “Rural Medical Service” constitutes 
a special consideration of rural plans. 

There are now under way arrangements for special 
plans through mutual cooperation between county medi- 
cal societies and various farm bureaus and grange 
organizations. 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





New York Jurist Denounces Radio “Courtroom” 
Trials 

UPREME COURT JUSTICE HENRY G. 
S WENZEL, in Brooklyn, recently severely de- 

nounced radio programs that feature “court room” 
rials. Matter of Blake, Sup. Ct., Special Term, Kings 
‘county, Dec. 18, 1939. The occasion for his criticism 
was an application to his court for confirmation of an 
“award” made by the radio “Jewish Court for Peace 
ind Justice,” in an alleged arbitration between the plain- 
tiff and defendant, presented over Station WLTH, 
New York. 

Max Blake, a butcher’s assistant, sought confirma- 
tion of a $100 award against his former employer, 
Isaac Liff, a butcher, for alleged breach of an employ- 
ment contract. The arbitration had been instituted on 
the plaintiff’s request to the “Court,” which by mail 
requested the defendant to appear. Liff had sent his 
twenty-year-old daughter, Rebecca, to investigate the 
matter and she was prevailed upon at the broadcasting 
station to sign an agreement to arbitrate the matter. 
She was then led into the broadcasting room where 
the plaintiff before a microphone made his charges and 
she was permitted to reply. The papers in the motion 
to confirm the award to the plaintiff did not show that 
she knew anything of the controversy. No opportunity 
was given for the production of witnesses. 

Unable to collect the award, Blake sought aid from 
Justice Wenzel. Liff opposed confirmation on the 
grounds that he was not present at the preceeding and 
had given his daughter no authority to consent to arbi- 
tration. 

The “Court” was in the broadcasting station, Justice 
Wenzel pointed out, adding that the reason the agree- 
ment to arbitrate was not sent to defendant “perhaps 
was because it would have disclosed the true nature 
of the ‘court’ whose high-sounding title was doubtless 
intended to impress the ignorant and gullible and to 
lead them to believe it possessed some power or author- 
ity to compel attendance.” 

“Trials” On the Air 

Justice Wenzel wrote: “Anyone who has ever 
listened to one of these ‘trials’ on the air knows the 
sketchy character of the testimony, the impatience of 
the master of ceremonies, and even the arbitrators, due 
to the exigency of the shortness of the time allotted 
for each trial. Under such circumstances, it is alleged, 
justice was done.” 

Justice Wenzel continued: “The defendant’s points 
are well taken. Protestations to the contrary, one would 
have to be very naive to believe that the producers 
(perpetrators might be a better word) of this program 
were not more interested in showmanship and the 
amusement furnished the listeners than the rendition of 
justice. 

“T have listened-to a number of such programs on 
the air and the ignorance of those in charge of the com- 
monest principles of law was appalling. Atrocious ad- 
vice has been given to poor, ignorant people which 
could serve only to multiply the trouble they have 
brought to these mountebank courts. 

“In the beginning a few men learned in the law per- 
mitted themselves to be used in connection with this 
‘swing-time justice’ until they realized the inequity of 
the scheme. 


“Today no judge or self-respecting lawyer will ren- 

der himself to the capitalization of human misery.” 
Simulating Court Proceedings 

In November, 1936, the Committee on Professional 
Ethics and Grievances of the American Bar Associa- 
tion promulgated an opinion in which it condemned 
participation by lawyers and judges in programs that 
simulated court proceedings. The Committee, in that 
opinion said; 

“Moreover, the commercial character of the program, 
the absence of any opportunity to hear the other side of 
the case, and the patent exploitation of the intimate and 
distressing problems of the anonymous ‘clients’ can only be 
viewed as an effort ‘to change what should be the most 
serious of human institutions either into an enterprise for 
the entertainment of the public or one of promoting pub- 
licity for the judge.’ Opinion 67. Because of the diver- 
gence in the laws of the several states, the advice given 
by the judge is apt to be misleading to listeners in states 
other than in the state of origin. 

“These objections are no less real although the pro- 
ceedings are not conducted in open court, since the ‘clients’ 
and those who listen to these programs may think they are 
getting advice of a duly constituted court. In fact, authentic 
information has come to the committee that such has been 
the result. Obviously the ‘clients’ have no recourse when 
they have been wrongly advised. The whole affair is 
manifestly prejudicial to the due administration of justice.” 
Opinion 166. 


Fraud in Procuring Admission Ground for 
Disbarment 


An attorney, Joseph E. Hartman, was recently dis- 
barred, whose written application for admission to 
practice stated that he had never been a party to a legal 
action, nor otherwise involved in legal proceedings, 
when in fact he had been involved in several actions in 
which his moral character was challenged. The Su- 
preme Court of Indiana said: 

“The facts about respondent’s earlier life were brought 
to light during the last days of a political campaign in 
which respondent was a candidate for a judgeship. This 
Court is not concerned with the motive which prompted an 
investigation of respondent’s activities; but we are con- 
cerned in the facts themselves. Mr. Hartman in his state- 
ment before the committee (Transcript p. 56) stated: ‘Yes, 
and I realized also that what I might say might injure 
every candidate on the Republican ticket. For that reason 
I entered a blanket denial when I was asked about it, just 
the same as you filed a general denial in an action in court.’ 

“It is clear that Mr. Hartman realized, at the time he 
was confronted with the charges herein made, that the 
truth, if made public, would not only injure him, but would 
also injure innocent parties who were on the ticket with 
him. He knew when he entered the field of politics, and 
especially when he became a candidate for a political office, 
his past life would become the subject of careful examina- 
tion, and if anything unfavorable should be discovered, it 
would be made public. Respondent also knew that there 
were incidents in his past life, if discovered and made 
public, would injure him and his friends. He also felt 
quite sure, if he told his political friends the facts con- 
cerning his past, he would not, in all probability, be chosen 
as a candidate. However, he took the chance of such facts 
not becoming known to the people of Indianapolis. Re- 
spondent could not be criticized for wanting to keep silent 
as to the facts charged in the information and admitted in 
his response, but he is subject to severe criticism for im- 
posing upon the public and his friends. He willfully and 
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knowingly assumed the risk of inflicting injury and em- 
barrassment upon the very people who have befriended him 
by giving him a place upon the ticket of his party. He 
thereby evidenced his willingness to still practice deceit. 
When we consider the contradictory statements as herein 
set out; that they were made under oath; and respondent’s 
conduct since his admission to the bar, the conclusion is 
irresistible, that respondent has not departed from nor for- 
saken his former ways, and that he is not now a person 
of good moral character.” State ex rel. Indiana Bar Ass'n 
v. Hartman, 23 N.E. (2d) 477, 482. 
No Honor Between Ambulance Chasers 

In a recent disbarment suit, the Supreme Court of 
the State of New York, Appellate Division, First De- 
partment, handed down the following per curiam 
opinion : 

“In July, 1936, when the respondent and one William 
Glickman, an attorney, were under investigation in con- 
nection with ambulance chasing inquiry (as a result of 
which Glickman was subsequently disbarred and the re- 
spondent was suspended for three years), the respondent 
falsely represented to Glickman that he had sufficient influ- 
ence with certain persons to prevent the institution of 
disciplinary proceedings against Glickman. 

There are many other circumstances which prove the 
guilt of the respondent. 

“The respondent should be disbarred.” 

—In re Blumstein, 15 N. Y. S. (2d) 473. 
Failure to Pay Over Client’s Funds Makes Disbar- 
ment Mandatory in Pennsylvania 

In an appeal (/n re Wolak, 9 A. (2d) 551), from the 

NOTICE BY THE BOARD OF 
ELECTIONS 
The following states will elect a State Delegate 
fur a three-year term in 1940 





Arkansas Louisiana Ohio 
Colorado Maryland Oregon 
Delaware Minnesota Rhode Island 
Georgia Nevada Utah 

Idaho New Hampshire West Virginia 


Indiana New York 

The following states will elect a State Delegate 
to fill vacancies for a term to expire at the adjournment 
of the 1941 Annual Meeting: 

New Mexico Territorial Group (Alaska, Canal 
Wisconsin Zone, Philip- 
pine Islands) 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1940 Annual Meeting: 
Arkansas Delaware 
Colorado Rhode Island 
Any additional vacancies which may occur prior 
to February 15, 1940, will also be filled at the general 
election. 

Nominating petitions for all State Delegates to be 
elected in 1940 must be filed with the Board of Elec- 
tions not later than April 12, 1940. Forms for nomi- 
nating petitions for the three-year term, and separate 
forms for nominating petitions to fill vacancies, may be 
secured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on 
April 12, 1940. 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election. 
State Delegates elected for a three-year term take office 


West Virginia 


action of the Board of Governors of the Pennsylvania 
Bar recommending an attorney’s disbarment, the Su- 
preme Court of Pennsylvania recently applied an 
interesting statute, Act of April 14, 1834, P. L. 333, 
Section 74, 17 P. S. § 1662, which reads as follows: 

“If any such attorney shall retain money belonging to 
his client, after demand made by the client for the payment 
thereof, it shall be the duty of the court to cause the name 
of such attorney to be stricken from the record of the 
attorneys, and to prevent him from prosecuting longer in 
the said court.” 

Few would advocate legislatures’ taking a more gen- 
eral hand in the formulation of rules relating to the 
admission, government and discipline of the bar, but, 
so frequently do lawyers who are serious offenders in 
using and failing or refusing to pay over moneys be- 
longing to their clients get off with short suspensions 
only, to reenter practice and repeat, the more general 
prevalence of statutes such as that quoted above would 
probably result in courts’ more often imposing the dis- 
barment that is generally required in such cases by 
the welfare of the profession and the public. 

Second Year of San Francisco Bar Association’s 
Placement Bureau 

The “San Francisco Bar’ recently reported that that 
Association’s Placement Bureau had placed many 
young lawyers in permanent positions during the cur- 
rent year. The bureau is supervised by a committee of 
lawyers appointed by the president of the association. 
The report adds: 





at the adjournment of the 1940 Annual Meeting of the 
Association. 

Attention is called to Section 5, Article V, of the 
Constitution, which provides: 

“Not less than one hundred and fifty days before the 
opening of the annual meeting in each year, twenty-five 
or more members of the Association in good standing 
and accredited to a State (or the territorial group) from 
which a State Delegate is to be elected in that year, may 
file with the Board of Elections, constituted as hereinafter 
provided, a signed petition (which may be in parts), nomi- 
nating a candidate for the office of State Delegate for and 
from such State (or the territorial group).” 

Unless the person signing the petition is actually 
a member of the American Bar Association in good 
standing, his signature will not be counted. A member 
who is in default in the payment of dues for six months 
is not a member in good standing. 

Each nominating petition must be accompanied 
by a typewritten list of the names and addresses of the 
signers as they appear upon the petition. 

Ballots will be mailed to the members in good 
standing accredited to the States, in which elections 
are to be held, within thirty days after the time for 
filing nominating petitions expires. 

Nominating petitions will be published in the next 
succeeding issue of the AMERICAN Bar ASSOCIATION 
JourNna. which goes to press after the receipt of the 
petition. Additional signatures received after a peti- 
tion has been published will not be printed in the 
JOURNAL. 

While there is no restriction on the maximum 
number of names which may be signed to a nominating 
petition, in the interest of conserving space in the 
Journat the Board of Elections suggests that not 
more than fifty names be secured to a nominating pe- 
tition. 

EDWARD T. FAIRCHILD, 


Chairman of the Board of Elections. 
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“A very complete fo f application has been worked 
ut by this committee covering a wide range of information. 
“Procuring positions for new lawyers is only half of the 
work of this Bureau. 1 ther half is the service accom- 
plished for the practicing lawyer in securing for him the 


issistance in his professional activities these young men 
ire ready and anxious to supply. 
“It has been said that the lawyers are far behind the 


other professions in supplying this service to their 
neophytes and to their oldsters. Whether that is true or 
not the Bureau is now ccomplished fact and has passed 
its adolescence.” 
Proctor of New York Bar Commends Pennsylvania 
System of Examining Aspirants for the Bar 

In his third annual report, Mr. Karl A. McCormick, 
Proctor of the Bar for the Eighth New York Judicial 
District, charges that character and fitness examinations 


of candidates for admission to practice law are generally 
highly inefficient today. He commended the preliminary 
examination and preceptor system in use in Pennsyl- 


vania, which he asserts is “a really effective method of 
character examination and has been in use long enough 
to prove not only its practicability but also its real 
worth in preparing a better bar.” 

Mr. McCormick observes that no subject more 
vitally affects every practicing lawyer and a great many 
members of society than the kind, quality, and equip- 
ment of those who carry on our system of admission of 
justice. At the same time, he added that it is discon- 
certing to find so little concern about the matter on the 
part of those upon whom rests the responsibility of 
making democracy work. Many lawyers and some 
judges give less thought to this matter than many lay- 
men. 


The New York con 


mittee, composed of six lawyers, 


who, according to Mr. McCormick, devote considerable 
time to the work of weeding out unfit applicants, but 
whose efforts are almost useless because of the methods 
followed, does not see applicants for the bar until after 
they have graduated from law school and passed the 
bar examination. Questionnaires are then filled out by 
applicants, and affidavits are secured from friends, 
vouching for their integrity, and the applicants then 
appear before the committee. Mr. McCormick states 
that his office, which interviews all applicants before 
the committee passes upon their applications, often dis- 
covers information that indicates an applicant’s unfit- 
ness to practice law. If discovered earlier in the 
applicant’s educational career, the committee could have 
diverted him to a different line of work. 

Under the Pennsylvania system, the applicant must 
appear before the committee before he begins the study 
of law and again before he takes the bar examination. 
He must also have a preceptor, an approved member 
of the bar, who keeps in touch with him throughout his 
law study and makes a report to the character commit- 
tee. Thus the character and fitness committee has in- 
formation upon which it can act fairly, intelligently and 
seasonably, and, as the report says, the committee’s 
work “is much more meticulously done in the case of 
an applicant who is registering to study law than one 
who has taken his law school course. . . . Their board 
has the feeling that if a man is to be stopped, this action 
should be taken at the inception of his work.” 

Mr. McCormick says a meeting is proposed in New 
York, out of which a much more intelligent system for 
that state may come. This meeting will be attended by 
judges, character committees, law school and bar rep- 
resentatives, and possibly even laymen. 





TO MEMBERS OF 


THE AMERICAN BAR ASSOCIATION: 


The scope of the work of the American Bar Association has greatly increased during the 
past ten years. In order to continue to carry on the worthwhile activities that have been 


undertaken, and to 


take on new activities from time to time, as it should, the Association’s 


membership must be correspondingly increased. 

Every member of the Association undoubtedly knows at least one lawver who is eligible 
for membership. An application form is printed below for your convenience in obtaining a 
new member for the Association. Applications presented between January 1 and March 30 
should be accompanied by check for $4.00 ($2.00 if the applicant has been admitted to the bar 
less than five vears) covering dues for the remainder of the fiscal year ending June 30, 1940. 


Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 


Date and place of birth 


Original admission to practice 


Other states in which admitted to practice (if any)... 


Bar Associations to which applicant belongs 


White Indian (1 Mongolian (1) Negro (1) 
ee nn cvs dic oe TS cae ccbes sees 0 ow dSeé ec OReE os rus Sols ce as ces oes See eee a 
Office Address nae sah i, Ugg ene Da dbs eaentt tues ena 
Street City State 
Home Address she ene Ae gi pe aes ete oes ML bead $ Oe x 
Street City State 
Endorsed by idk pe «kcnsdst Sabin dee BD... 5 « sc cnnuce theese eecabbbesaces o« ene 
Check to the order of American Bar Association for $.......... is attached. 
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Housing in Russia: a Book Review 


By Arthur M. Brown 
Clerk of United States District Court, Boston 


Soviet Housing Law, by John N. Hazard, 1939. New 
Haven: Yale University Press; London: Humphrey 
Milford, Oxford University Press. Pp. vi, 178—The 
author of this book equipped himself for the technical 
side of his task by three years’ study in a Soviet law 
school and on the practical side by actual occupancy 
as a tenant in various types of municipalized apartment 
buildings. He therefore understands his subject in 
both aspects. He begins with a survey of the housing 
problems created by the revolution, and then examines 
in successive chapters the individual tenant’s right to 
dwelling space, his duty to pay rent, his right to ex- 
change quarters by arrangement with other tenants, 
and the conditions under which he may terminate his 
occupancy. Other chapters deal with the duties of a 
lessor, the provisions as to temporary occupants and 
sublessees, the right of the owner to evict, and the 
methods by which disputes are settled and discipline 
maintained. There is a closing chapter of recapitu- 
lation. 

Mr. Hazard’s treatment is admirably dispassionate. 
He states the legal problems and the Soviet solutions 
without expression either of approval or disapproval. 
Until the final chapter one looks in vain for a clue to 
his sympathies. In that last chapter, however, it be- 
comes plain that they are with the Russian experiment 
rather than against it. 

For the most of us, the interest of this book lies in 
the sidelights which it throws upon daily life in Russia. 
What stands out with greatest emphasis is the condi- 
tion as to overcrowding. In all urban centres, housing 
space is a prize to be contended for. The right to 
shelter, the right to space within the bounds of four 
walls and a roof, was one of the principles upon which 
the revolution was fought, and the efforts of the gov- 
ernment to put that principle into effect have been 
unceasing, yet the results, by any western standards, 
have been woefully inadequate. Once secured, tenancy 
is a right jealously maintained, and the law protects it. 
Some curious situations result. Divorce gives no right 
to evict the divorcee. If the man marries again, he and 
the new wife and the old all occupy his quarters, which, 
be it remembered, are ordinarily but a single room. 

We are given an appalling picture of apartment- 
house conditions. A ten-room apartment of czarist 
days may now be found housing as many as forty per- 
sons. Here is a description of a seven-room apart- 
ment, which shelters nineteen: 

“In the first room live a widow and her eight-year- 
old daughter. In the room across the hall live a man 
and wife with two little boys aged six and nine. A 
wardrobe separates the children from their parents. 
Next to the widow’s room is what used to be the mas- 
ter’s bedroom, and in that lives a violin teacher with 
his two sons, who are matriculating at the conserva- 
tory and bring their violin and cello home every eve- 
ning to practise with their father. In the former 
dining-room live a father and mother with their ten- 
year-old daughter. In the former living room 


reside the elderly father and mother as well as the 
sister of a Red Army artilleryman. The life of these 
three is quiet except when the army man comes home 
on leave and invites his boyhood friends into the big 
room for a dance with the help of the new electric 








phonograph he has received for heroism in the Far 
East. On beyond the big room lives the elderly wife 
of the former owner of the apartment, while two house 
workers, one for the Red Army family and one for the 
musicians, sleep on folding cots in the kitchen.” 

Under conditions such as these in a house of many 
apartments the potentialities for disputes, grudges, in- 
sults, petty thieving, riotous children, and noise are 
obvious. To deal with these the law has established 
“comradely courts,” organized from among the neigh- 
bors themselves. To constitute such a court for a par- 
ticular building, or group of buildings if they are small, 
from ten to twenty-five members are elected at a gen- 
eral meeting of all the occupants. These sit in rota- 
tion, three at a time. From their decisions there is no 
appeal, but the local People’s Court exercises a certain 
degree of supervision. 

The jurisdiction of the court is both civil and crim- 
inal. It is usually limited to cases involving occupants 
of the building who have elected the members of the 
court, but if disputes arise between persons who live 
in different buildings in the same city, the court at 
the place of residence of the defendant may take juris- 
diction. 

The court deals only with petty cases. The author 
gives some entertaining illustrations. Here is a com- 
plaint against a tenant for making an uproar in his 
room while intoxicated. The court orders a public 
censure of the defendant, gives him a warning to 
behave himself in the future, and directs the Sanitary 
Commission to keep an eye on his room. 

Here is another: D.“ complains that V., who had a 
room in the same corridor, refused to open the front 
door of the apartment when D. knocked, which D. con- 
sidered an insult. V. argued to the court that D. was 
always messy in the kitchen and never cleaned up the 
places of general use, and admitted that she had refused 
to open the door in order to pay D. back for her con- 
duct. The court warned both, ordered V. to open the 
door in the future, fined D. three rubles for the unsani- 
tary state of the kitchen, and ordered her to excuse 
the insult. 

This also has interest: a prostitute carries on her 
trade in her room, although one corner of it is occupied 
by her eight-year-old daughter. The profession is not 
unlawful in Russia, but the neighbors, less broad- 
minded than the law, made a complaint. The court 
thereupon undertook to make an honest woman of the 
tenant, found a job for her in a factory, and arranged 
for the care of the child during the day in a park. This 
of course is admirable, but somehow the denouement 
seems, to lapse into the appropriate jargon, to savor 
rather of a bourgeois ideology than of Marxian logic. 

Mr. Hazard thinks that neighborly courts of this 
type might well find a place in our judicial system. 
Their familiarity with the parties and the problems, 
and their effective personal touch, commend them. He 
couples his suggestion, however, with a disturbing 
caveat. He fears that courts of this description “may 
prove effective only in communities where propaganda 
organs have taught people that the business and con- 
duct of others should be the business of every citizen. 
Societies constructed upon principles of individualism, 
where every man is regarded as king in his own home, 
might have difficulty in providing the milieu for such 
social courts.” If we must reconstruct our social sys- 
tem along these lines, might not the advantages be 
purchased at too dear a price’? The point of view from 
which these problems are approached is immeasurably 
different, as if upon another planet. 
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Nou hinie the LAW but Can you PARSE it? 


% Every lawyer knows the rules of law generally. His law 
school and his bar examiners have checked each other on 
that. But knowing the law is not enough in these days of 
many laws and many cases. The lawyer today must be able 
to “resolve into its elements” so that he may see how it fits 


his case. 


For this task a work written from the viewpoint of the law 
and its applications, limitations, and exceptions, with cita- 
tion to the highest acceptable authorities,—a work which 
carefully states the majority and minority rules and the 
reasons which cause their adoption,—has found a ready use 


in many thousands of law offices. 


This work is AMERICAN JURISPRUDENCE— in every sense 
a legal parser—which has achieved a record subscription 
list in the short time since its announcement. 


For easy direction to ‘‘Words and Phrases,” many of them 
in Latin, see the index for which they relate. These in- 
dexes, which quickly locate your law, have been highly 
complimented as the most modern so far produced. 


Prsblishad riujlp nik Fox eae 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester, N. Y. 
BANCROFT-WHITNEY CO. - ~ San Francisco, Calif. 
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Washington Letter 


The Attorney General’s Fourteen 
Points 

Among the interesting elements of 
Attorney General Murphy’s recently 
issued Annual Report for the fiscal year 
1939 are his fourteen recommendations 
involving legislative action. They 
amount to a quick summary of his re- 
port on what may be the points of 
widest general interest. An indication 
of the recommendations, with the num- 
bers of the bills designed to effectuate 
them, follows: 

1. To bring deputy marshals into the 
competitive classified civil service (S. 
1774 and H. R. 5095). 

2. To place the compensation of ref- 
erees in bankruptcy on a salary basis 
(S. 2550). The reasons given for rec- 
ommending legislation to this end are 
that the present system is highly un- 
satisfactory; that at times it results in 
excessive compensation to individual 
referees; that it detracts from the 
dignity and prestige which properly 
should belong to the office of referee in 
bankruptcy ; and that it is not in accord 
with the modern enlightened tendency 
of abolishing the fee system so far as 
possible in the administration of justice. 

3. To authorize increases in judicial 
personnel (S. 2185 and H. R. 7079). 
These increases in federal judgeships 
include the recommendations of the 
Judicial Conferences held in September 
of both the years 1938 and 1939, and 
would add a total of 15 federal judge- 
ships. There would be one additional 
circuit judge each in the sixth and 
seventh circuits and two additional in 
the eighth circuit. Two additional dis- 
trict judges would be added in the 
southern district of New York and one 
additional in each of the following dis- 
tricts: New Jersey, eastern of Pennsyl- 
vania, northern of Georgia, northern of 
Ohio, eastern of Missouri, southern of 
California, western of Oklahoma, east- 
ern of Oklahoma, and Kansas. 

4. To permit the filling of a vacancy 
in the district court for the southern 
district of New York (H. R. 5906). 
This is a vacancy caused by the eleva- 
tion of one of the district judges to the 
circuit bench. 

5. To empower the Supreme Court to 
regulate criminal procedure by rule (S. 
1283 and H. R. 4587). It is stated that 
federal criminal procedure is governed 
in part by specific statutory provisions 
and in part by section 722 of the Re- 
vised Statutes (U. S. Code, title 28, sec. 
729) requiring conformity to the com- 
mon law as modified by constitutions 


and statutes of the states where the 
court is held, and that this is highly 
unsatisfactory, resulting in confusion 
and lack of uniformity. The federal 
courts are impotent to improve or sim- 
plify matters within this field. This 
legislation was approved by the 1939 
Judicial Conference and by the Amer- 
ican Bar Association and othef organi- 
zations of the bar. 

6. To establish the office of Public 
Defender in the Federal courts (S. 1845 
and H. R. 4782). Such an official has 
been provided for the state courts in 
a number of communities. It is observed 
that operation of the plan has proved 
successful especially in two respects: 
that is, in according to indigent de- 
fendants proper representation by coun- 
sel and in eliminating dilatory and 
obstructive tactics on the part of the 
defense. 

7. To empower circuit courts of ap- 
peals to revise sentences in criminal 
cases (S. 193 and H. R. 1990). It is 
explained that such authority would 
tend to a considerable degree to equalize 
punishment and to diminish some of 
the inequalities between penalties im- 
posed in different districts and at dif- 
ferent times. The Attorney General 
comments that the subject of indeter- 
minate sentences is one that should be 
studied with a view to their possible 
adoption into federal jurisprudence, and 
that a committee to study this matter 
was appointed by the recent Judicial 
Conference. 

8. To authorize United States com- 
missioners to try petty offenses on fed- 
eral reservations (S. 199 and H. R. 
1999). Under existing law, frequently 
it is necessary to transport petty of- 
fenders, even merely violators of traffic 
regulations, a considerable distance for 
trial in the district court, with all the 
resultant inefficiency of administration 
as well as hardship to defendants. 

9. To permit a defendant in a crim- 
inal case to waive indictment by grand 
jury (H. R. 1994). 

10. To extend the Criminal Appeals 
Act so as to permit the government to 
appeal from any order sustaining a de- 
murrer or like pleading (H. R. 6071). 
This bill, having passed the House, is 
now pending in the Senate. 

11. To permit comment on a de- 
fendant’s failure to testify (S. 194 and 
H. R. 1993). 

12. To require a defendant who pro- 
poses to rely on the defense of alibi to 
give to the prosecution notice of that 
fact before the trial (S. 187 and H. R. 


1995). Such laws exist in several states 
and have proved successful without im- 
properly prejudicing defendants. 

13. To permit suits to be brought 
against the Government on certain tort 
claims (S. 2690 and H. R. 7236). The 
report states that it seems abhorrent to 
one’s sense of justice that no action lies 
against the Government in instances 
such as personal injury or property 
damage caused by a vehicle owned by 
the government and operated by a gov- 
ernment employee on official business. 
It is further explained that, at times, 
a modicum of justice has been done in 
individual cases by special acts of Con- 
gress, but that not all meritorious claims 
can receive suitable attention in that 
manner; that, long ago, Congress sub- 
mitted the United States to suits on 
contract claims; more recently, in re- 
spect to admiralty torts; and that no 
reason appears why similar treatment 
should not be extended to common-law 
torts. The bills indicated would permit 
suits to be maintained against the 
United States in the Court of Claims 
and in the district courts in respect to 
certain torts, under specified safeguards 
and subject to limitations as to the 
maximum recovery. 

14. To require the registration and 
to impose a tax on transfers of all fire- 
arms (H. R. 2549). The purpose of the 
tax would be to enable the law enforce- 
ment agencies to have knowledge of the 
transfers. It is stated that such legisla- 
tion might be founded on the taxing 
power of Congress. In answer to the 
argument that a law of this kind would 
be a burden on the honest citizen, it is 
noted that such a person has no objec- 
tion to registering his automobile, and 
that to register his firearm, if he has 
one, is no greater hardship. 


The Supreme Court of 1790 


The new Supreme Court was not 
without its critics. Nevertheless, the 
good impression created by the work 
of the Court and by its members indi- 
vidually is indicated in many expres- 
sions of those familiar with its opera- 
tion. For example, a Rhode Island cor- 
respondent to the “Massachusetts Spy,” 
issue of July 14, 1791, commented that 
“the Court in the conduct of the busi- 
ness and in their decisions gave great 
satisfaction. Their candor, impartiality 
and discernment were universally ac- 
knowledged and applauded. Justice 
itself seemed to preside on the Bench 
and inspire it.” 
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Buffalo 

BETTER understanding between 

the public and the lawyers in gen- 
eral, and the improvement of the pro- 
fession of the law from within, by rend- 
ering service to the lawyers themselves, 
has been the two-fold program of the 
Bar Association of Erie County during 
the past year. 

The officers and directors of the As- 
sociation have felt that the many at- 
tacks upon the profession can best be 
met by the activity of a united, aggres- 
sive organization, and much of the work 
done this year has had for its primary 
purpose the strengthening of the As- 
sociation within the ranks of the 
lawyers themselves. 

To this end the membership com- 
mittee inaugurated a drive which has 
resulted in enrolling 88 new members 
in the past four months, bringing the 
total registration to about 1000 lawyers. 

As a partial answer to the eternal 


query “What has the Bar Association | 
done for me?” the committee on meet- 


ings has arranged bi-monthly meetings 
which are addressed by members of the 
Association who are experts in a par- 
ticular line of legal work. This innova- 
tion has met with widespread com- 
mendation and the meetings have been 
so largely attended that it has been 
necessary to remove them from the As- 
sociation rooms to larger quarters. 


A close watch on the various sessions 
of the State legislature and of Congress 
is kept by appropriate committees on 
legislation. New legislation is closely 
studied and analysed. The members of 
the Association are then advised of such 
of the new laws as will most affect their 
clients, thus enabling an attorney to 
give intelligent up-to-the-minute advice 
to the public. A monthly bulletin is 
published by the Association containing 


news of interest to the profession, and | 


a digest of all recent cases of impor- 








CITY BAR NEWS 





tance. The Association employs a 
lawyer to edit this publication, which 
has proved most valuable to the mem- 
bers of the Bar. 

Indicative of the constant purpose of 
the Association to earn favor with the 
public and rebuild that confidence in the 
legal profession which has perhaps been 
lacking in recent years, a public rela- 
tions committee was but recently ap- 
pointed. 

Members bureau, 


of our speakers’ 





Simple Ceremony to Mark 


Texas Court Centennial 
HE centennial anniversary of the 
Supreme Court of Texas will be 

observed in a simple ceremony in the 
Court’s submission room at 10 o'clock 
on the morning of January 13, one hun- 
dred years to the hour since the first 


session was called by Chief Justice 
Thomas J. Rusk of the Republic of 
Texas. 


One speaker, to be chosen by Presi- 
dent Angus G. Wynne and Chairman 
J. Cleo Thompson of the Texas Bar 


| Association, will pay tribute to mem- 


bers of the first Court of Texas, and to 
the justices of the Republic and the 
state who have succeeded them. The 
ceremony will be open to all lawyers 
of Texas who wish to attend it. Mem- 
bers of the Attorney General’s staff, 
the law faculty at The University of 
Texas, the Texas Civil Judicial Coun- 
cil, and other courts meeting in Austin 
have been requested particularly to be 


| present. 


Although Justice Rusk presided at 
the first session of the Supreme Court, 
he was not the first Chief Justice. 


| James Collinsworth was elected by the 


Congress of the Republic on Decem- 


| ber 16, 1836, but was drowned in Gal- 
veston Bay two years later, before the | 


| Court convened. 
—Texas Bar Journal, January, 1940. 





composed of about 40 lawyers, have in 
the past three months addressed 29 
groups, consisting of business organ- 
izations, civic bodies, schools, and 
labor unions, on a variety of subjects 
either chosen by the group or by the 
speaker. In many instances the ad- 
dresses have dealt directly with the ac- 
tivities of the Association. At the 
present time the bureau is working out 
a program of addresses to be given in 
the high schools in connection with the 
junior crime prevention bureau of the 
local police department. 

Another phase of the work of the As- 
sociation designed to be of benefit to 
the public generally, consists of the ac- 
tivities of the committee on the judi- 
ciary. This committee is selected on a 
non-partisan basis, and is charged with 
the duty of taking action on prospective 
judicial candidates. The report of the 
committee is submitted to the board of 
directors, and the action of the latter is 
made public. It is the hope of the of- 
ficers and directors of the Association 
that the approval or disapproval of the 
Bar Association will gradually come to 
play @ decisive role in the selection of 
judicial candidates, since it is felt that 
the lawyers of the community have an 
unequalled opportunity to estimate the 
candidates’ fitness and qualifications. 

These are but some of the endeavors 
which the Bar Association of Erie 
county has undertaken. It is the feel- 
ing of president Klein and the other of- 
ficers that these efforts are already 
beginning to bear fruit and will con- 
tinue to do so in the future. G. W. 


New York County Lawyers’ 
Association 
NE of the most successful func- 
O tions ever given by the New York 
County Lawyers’ Association was the 
annual banquet held at the Waldorf- 
Astoria on Dec. 7. Hon. Irving Leh- 
man, Chief Judge-elect of the Court of 








Courtesy of the Texas Bar Journal 


_ First official quarters of the Supreme Court of Texas, on West Fourth Street in Austin, between 
San Antonio and Guadalupe Streets. The Colorado River is in the background. 
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peals, was the guest of honor. More 
n eight hundred guests gathered to 
y tribute to him and to hear the other 
eakers invited for the occasion. These 
‘luded the retiring Chief Judge Fred- 
ck E. Crane and Senior United 
states District Judge John C. Knox. 
orge Z. Medalie, president of the 
sociation, presided. <A dis- 
guished representation of the bench 
| bar was present. 
Judge Lehman, after referring hap- 
y and fittingly to the outstanding 
idicial career of Judge Crane, ad- 
ressed himself to the “The 
ervice Which Bar Associations Can 
Render.” He pointed out that bar as- 
ociations are the conservators of the 
creat traditions of the legal profession ; 
it they alone can voice the opinion 
an organized bar and make that 
pinion effective. He indicated that 
espite the invaluable service which the 
ew York County Lawyers’ Associa- 
n and the Association of the Bar of 
City of New York had rendered in 
riving out of the legal profession those 
nworthy of membership therein, other 
oblems remained for solution. Among 
these, the speaker said, was the highly 
lificult problem of determining pri- 
arily the fitness, from the standpoint 
character, of candidates for admis- 
sion to the legal profession, and he 
urged greater cooperation between the 
ench, the bar, and associations 
with a view to improving the standards 
which now obtain in that behalf. He 
recognized the difficulties of the prob- 
lem as well. He also commented upon 
the bond of fellowship which associa- 
tions like the New York County 
Lawyers’ Association could foster, say- 
ng that the annual dinners of the As- 
sociation were one indication that the 
lawyers of New York not only “do 
feel the professional bond but they 
erve to strengthen that bond.” This 
<pression was greeted with prolonged 
ipplause. 


most 


topic, 


f 


bar 


Recent Activities of the Commit- 
tees of the Association 


With respect to the other activities 
f the Association, it may be said that 
they are constantly broadening in scope. 
The forum and social committee has 
een conducting a series of forums at 
vhich topics of current interest to the 


har are being discussed by leaders in 


articular fields. 

The committee on bankruptcy, Nor- 
an S. Goetz, chairman, last year in- 
ugurated a series of lectures on the 


handler Act. The success of this 
ries of addresses prompted the com- 
littee to arrange for five additional 


mposia on correlated subjects for 
iscussion during the present winter 
ason. 
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Letters 





Saint Louis, Mo. 
December 31, 1939 
American Bar Association Journal : 
NE cannot allow the season of 
peace and good will to pass with- 
out expressing appreciation of your 
pictorial efforts. Time was when ABA 
Journal was as podgy, ponderous and 
devoid of illustration as ATLANTIC. 
Removal of publication office from his- 
toric, conservative Baltimore to breezy 
stockyards vicinage was no accident, but 
evidenced a trend of the times. Solid 
reading matter is no longer tolerated. A 
picture and a catch word amply suffices, 
as shown in the Movies, Funnies, Tab- 
loids, Life, Look, etc., etc., etc. The 
mental refrigerator is already stocked 
with the canned goods. . . The usual ten 
minutes was therefore ample for dis- 
posal of your December issue. .. . 
Shortly it will be in order to trot out 
picture of Philadelphia Auditorium, 
with price tag, amount of WPA grant 
as added to national debt, baiance paid 
by local bond issue, debt service of en- 
tire amount to be a perpetual charge on 
posterity, principal never to be paid, as 
debt private and public is a national 
blessing. Also pictures of Liberty Bell, 
Fairmount Park, Residential Suburbs, 
Golf Courses, etc., all Chamber of 
Commerce stuff, which will fill much 
space without effort and not require 
even a passing glance. Technicolor 
might vary the monotony. Let the 1940 
watch word be Pictures, and vet more 
Pictures. 
Hopefully, 
A. Jackson. 


(From a Correspondent) 

Probably you have seen Rodell’s 
“Woe Unto You Lawyers” and possi- 
bly you have been tempted to make the 
mistake of having some one review 
it seriously, which I take it is exactly 
what he wants. Instead I would recom- 
mend to you as a suitable review 1 
Timothy 1:6-8. They seem to me to 
fit the book exactly. 





Hot Springs, South Dakota 

On page 29 of the January, 1940 
JourNAL is a picture with these words 
underneath : 

“THE COUNTRY LAWYER, by 
A. B. Frost. An interesting old picture 
of a conference in an English law office 
of many years ago.” 

The correct name of this picture is 


“A Flaw in the Title.” The original 
was painted by Arthur Burdett Frost, 
an American caricaturist and illustrator 
who was born in 1851 and who died in 
1928. I don’t believe that it represents 
a scene in an English law office. All 
five men in the picture seem to me to 
be rural Americans of the latter part 
of the nineteenth century. The lawyer 
certainly looks like a typical American 
country practitioner of that time. 
CuirrForp A. WILSON 


Rochester, N. Y. 

Mr. Deller’s article on “The American 
Patent System,” appearing in the 
JourNAL for January, 1940, is particu- 
larly interesting to me, as it must be 
to all lawyers who specialize in patent 
practice. 

I believe there is, however, one error 
in the caption of the picture at the 
lower left corner of page 14. This pic- 
ture is entitled “Search Room, United 
States Patent Office.” It certainly is not 
the search room, which looks nothing 
like this, and ‘I believe it is probably a 
picture of what is called the “Scientific 
Library” which practically adjoins the 
search room but is not a part thereof, 
and is under the jurisdiction of different 
officials within the Patent Office. 

I thought you might care to know of 
this, for the sake of complete accuracy 
in an otherwise splendid article. 

CHARLES SHEPARD 


New York City 

I am in receipt of the January num- 
ber of your Journal and have at once 
spent two hours or more in reading it. 
It is an exceptionally interesting num- 
ber. . . I am also pleased to receive the 
Journal without that distinct, heavy fold 
through the middle, that we never can 
get out. The Journa! now comes fiat. . . 
I suppose you receive many suggestions. 


In our December issue, page 1068, 
we published a quotation from Guardian 
Life Ins. Co., v. Clum, 106 F. 2d 502 
(C. C. A. 3, Sept. 14, 1939), on the 
question whether judgments non ob- 
stante veredicto present a procedural 
or a substantive question. This opinion 
was by Hon. William Clark, Judge of 
the Circuit Court of Appeals of the 
Third Circuit. We wrongly attributed 
it to Circuit Judge Charles E. Clark, 
of the Second Circuit. 
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Dean Landis Reports in Bridges Case 


N DECEMBER 30, 1939, the findings and con- 

clusions of the trial examiner, Dean James M. 

Landis of the Harvard Law School, in the matter 
of the deportation proceedings against Harry R. 
Bridges were made public. These findings, summar- 
izing substantially every item of evidence in a record 
of approximately 8,000 pages, reached the conclusion 
that the evidence did not permit a finding that Bridges 
was either a member of or affiliated with the Com- 
munist Party of the United States of America and 
hence did not deal with the issue of whether that Party 
was within the statutory proscription of a party that 
advocates, advises or teaches the overthrow of the 
Government of the United States by force or violence.’ 

The proceeding involving Bridges is, perhaps, of 
interest to the legal profession primarily with reference 
to its illumination of procedures attending one aspect 
of the growing field of administrative law. Departing 
from the traditional method prevailing in immigration 
cases of trying the issues of fact in private, the hear- 
ings in the Bridges case were open to the press and 
the public to the extent that the limited facilities of the 
immigration station on Angel Island in San Francisco 
Bay permitted. 

Deportation was urged upon the ground that Bridges 
was a member of or affiliated with the Communist 
Party of the United States of America and that the 
Party advocated the overthrow of the Government by 
force or violence or circulated literature having that 
objective in view. Voluminous evidence upon both 
these issues was introduced, 49 witnesses being called 
by the parties to the proceeding and some 45 days being 
consumed by their testimony. The record abounds with 
interesting problems relating to the admissibility of 
evidence, the weight to be attached in administrative 
proceedings to hearsay testimony, the duty of the 
administrative to issue subpoenas at the request of the 
respondent, the problem of contumacious witnesses, and 
the duty of the administrative to make available to the 
respondent evidence in its. possession relevant to the 
credibility of witnesses called to the stand. 

The major portion of the report concerns itself with 
an analysis of the testimony given. The Examiner 
chose to articulate, insofar as it seemed possible, the 
bases which governed him in the rejection or acceptance 
of the testimony given. Though no charge was made in 
the warrant that Bridges himself advocated the over- 
throw of the Government by force and violence, ex- 
tended examination of his own political and social 
beliefs was permitted upon the theory that their coinci- 
dence with the program of the Communist Party might 
permit an inference that he was allied to that Party. 
With reference to that statement of belief the Examiner 
concluded: “It was an avowal of sympathy with many 
of the objectives that the Communist Party at times 
has embraced, an expression of disbelief that the 
methods they wished to employ were as revolutionary 
as they generally seem, but it was unequivocal in its 
distrust of tactics other than those that are generally 
included within the concept of democratic methods. 
That Bridges’ aims are energetically radical mav be 
admitted, but the proof -fails to establish that the 
methods he seeks to employ to realize them are other 
than those that the framework of democratic and con- 
stitutional government permits.” 


The circuit courts 


of appeal : general ipheld the findings of 

Department of Labor that the Communist Party comes within the 

statutory ban. The only contrary decision is that of the Fifth Circuit in 

Strecker v. Kessler, 95 | 2d 12 ff I ther grounds in 307 
{ S. 29 





Acme 


DEAN JAMES M. LANDIS 





The application of the statutory test of “athliation” 
was a further issue in the case. The legislative history 
surrounding the use of that term makes plain only that 
it comprises those who regularly contribute to the pro 
scribed organization and those who are members of 
another organization which in turn is allied to the pro- 
scribed organization. Further examination of its mean- 
ing was made by Circuit Judge Chase in Aettunen v. 
Reimer, 79 F. (2d) 315, where it was stated that mutual 
cooperation with the Party upon a fairly permanent 
basis was essential to establishing that relationship. The 
record disclosed, according to the LExaminer, that 
Bridges’ own relationships included “his well-defined 
opposition to ‘red baiting’; his acceptance of aid and 
assistance in his industrial struggle from the Com- 
munist Party—indeed, his solicitation of that aid; his 
expressed disinclination to disavow that help; his asso- 
ciation with persons admittedly Communists, an asso- 
ciation that derives primarily from his requests for and 
acceptance of such aid.”” “This evidence,” it was con- 
cluded, “however much it may disclose lack of judgment 
or associations that may be regarded by others as repre 
hensible or unfortunate, falls short of the statutory 
definition of affiliation. Persons engaged in bitter in- 
dustrial struggles tend to seek help and assistance from 
every available source. But the intermittent solicitation 
and acceptance of such help must be shown to have 
ripened into those. bonds of mutual cooperation’ and 
alliance that entail continuing reciprocal duties and 
responsibilities before they can be deemed to come 
within the statutory requirement of affiliation.” 

On January 8, 1940, the Secretary of Labor accepted 
the conclusions of the Examiner and cancelled the war- 
rant of deportation.” 


he Report of the Examiner has been | s ! ’ the Dey 
ent of Labor 
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First Amendment to Federal Rules 
(Continued from page 178) 


to rules which were controversial when adopted. As 
to these the committee believes that the rules have ‘not 
had a sufficient test to justify reconsideration at this 
time. After a further trial, the time may come when 
the operation of the rules and the desirability of amend- 
ments should receive full consideration. When that task 
is undertaken, the decisions under the rules should be 
carefully studied, suggestions from bench and bar ob- 
tained, and the local rules adopted by the district courts 
should be studied to ascertain whether they contain use- 
ful provisions which, the interest of uniformity, and 
to reduce the number of local rules, may appropriately 
he incorporated in the Federal rules. At what time this 
task should be undertaken should await developments. 
We believe it should not be undertaken now and it 
seems reasonably clear at this time that amendments 
prepared in the wav suggested should not be promul- 
gated before January 1, 1941. Whether it should be 
deferred to still a later date is a question to be settled 
in the light of further experience.” 

Although the Committee believed that no amend- 
ments are imperative at this time, it suggested that it 
would be appropriat amend Rule 81(a)(6) at this 
e proceedings for the enforcement 
or review of compensation orders under the Longshore- 
men’s and Harbor Workers’ Compensation Act. The 
Committee stated that such an amendment would not 
change the practice cases to which the rules already 
apply, but would merely extend their field of operation. 
\fter referring to the present provisions of Rule 81(a) 
(6), which exclude from the operation of the rule pro- 
ceedings under thi ngshoremen’s and Harbor Work- 
ers’ Compensation Act, the Committee submitted an 
analysis of that act, and 


time, so as to includ 


und said: 

“Tt will be observed that Section 18 of the statute 
provides for enforcement of certain judgments and Sec- 
tion 21 provides for suits in equity to enjoin the en- 
forcement of compensation orders and suits in equity 
to such orders 

“Objection has been made to Rule 81(a)(6) on the 
ground that it leaves the actions authorized by Section 
21 of the statute be conducted according to the old 
equity rules and that 
making the practice conform to that prescribed gener- 
ules. We think this objection is 


to compel obediei 


there is no good reason for not 


ally in the Federa 
well founded, with the qualification, that in so far as 
procedure is prescribed by Sections 18 and 21 of the 
t be disturbed because the Congress 
edural provisions desirable in such 


statute, it should 1 


considered these 


cases.” 
The committee accordingly suggested that the first 
sentence of Rule 81 (a) (6) be stricken out, and two 


sentences substituted, as in the copy of the amended rule 


printed above 





(Continued from page 165) 

thousand appellate cases prove its utility. Special at- 
tention is given to the New York cases, but an interest- 
ed reader will find a useful general summary of the 
function of the remedy: “It has served to prevent and 
make unnecessary violations, breaches of contract, torts 
and criminal offenses by enabling challenged parties 
to obtain an authoritative adjudication of their rights 
before assuming unnecessary risks.” 
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PRESIDENT BEARDSLEY BIDS TEMPO- 
RARY GOOD-BYE TO DELEGATES 


“We, as a matter of fact, have a long period of 
this year still ahead of us. The annual meeting, 
as you all know, will not come to Philadelphia for 
eight months. We have a full eight months ahead 
of us for constructive service and I know that all 
of us will try to make these eight months a really 
worth-while eight months and that we will go to 
the Philadelphia meeting with the determination 
that we are going to make that meeting a real 
contribution to the well-being of the American 
Bar Association and of society. 

“T once more want to thank you for your at- 
tendance here, and to wish you all a very happy, 
prosperous, and worth-while year as workers 
in the ranks of the American Bar Association.” 
( Applause ) 











House of Delegates—Fourth Session 
(Continued from page 122) 
survey as to which of said recommendations are now in 
force in the several states.” 
There was no opposition to the resolution and it was 


adopted. 


Adjournment 
Inquiry of the Secretary revealed that there was no 
unfinished business before the House, and no new 
business was presented. The House thereupon ad 
journed at 12:55 o’clock Tuesday afternoon, to recon- 
vene at Philadelphia in September, 1940. 





NOMINATIONS FOR OFFICERS AND 
MEMBERS OF THE BOARD OF GOV- 
ERNORS OF THE AMERICAN BAR 

ASSOCIATION 


In accordance with Article VIII, Section 1, 
of the Constitution, the Secretary of the Ameri- 
can Bar Association certifies for publication in 
the American Bar Association Journal that at a 
meeting of the State Delegates, duly called and 
held at Chicago, Illinois, on January 9, 1940, at 
9:00 A. M., the following persons were nomi- 
nated for the following-named offices, to be voted 
upon by the House of Delegates at the Annual 
Meeting to be held the week of September 9, 1940, 
at Philadelphia: 

lor President: Jacob M. Lashly, St. Louis, 
Missouri. 

For Chairman of the House of Delegates: 
Thomas B. Gay, Richmond, Virginia. 

For Secretary: Harry S. Knight, Sunbury, 
Pennsylvania. 

For Treasurer: John H. Voorhees, Sioux Falls, 
South Dakota. 

For Members of the Board of Governors: 

Third Circuit: Sylvester C. Smith, Jr., New 
ark, New Jersey. 

Fifth Circuit: John M. Slaton, Atlanta, 
Georgia. 

Ninth Circuit: Robert F. Maguire, Portland, 
Oregon. 

Harry S. KNIGHT 
Secretary, American Bar Association, acting as 
Secretary of State Delegates. 
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News of the Bar Associations 





Oklahoma Bar Holds Organization Meeting Under New 

Order of Supreme Court—House of Delegates Plan 

Adopted—Bar Journal to Go on—Officers Elected— 
Enthusiasm Over Prospects 


UBSEQUENT to the repeal of the 

State Bar Act, the Supreme Court 
of Oklahoma, by opinion and order on 
Oct. 10, 1939, integrated the Bar of 
Oklahoma and adopted rules therein 
creating and controlling the Oklahoma 
Bar Association. These rules provided 
for the appointment of an Executive 
Council consisting of nine men, one 
from each Supreme Court District of 
Oklahoma, whose chief duties consist 
of the handling of disciplinary matters. 
The rules also provide for the selection 
of a Board of Bar Examiners, consist- 
ing of nine men and selected in the 
same manner as the Executive Council 
The rules provided further that the Bar 
should hold an annual meeting and or 
ganize the Oklahoma Bar Association. 

First Meeting of Bar 

Pursuant to the Rules of the Supreme 
Court, the Bar of Oklahoma met in an- 
nual convention on Dec. 28 and 29, 
1939, at the Biltmore Hotel, in Okla- 
homa City, Oklahoma, and the registra- 
tion records show an attendance of some 
750 members of the Oklahoma Bar, the 
low registration being accounted for by 
reason of the fact that the meeting was 
held during the Christmas and New 
Year holidays. 

E. J. Lundy of Tulsa, Oklahoma, 
Chairman of the Executive Council of 
the Oklahoma Bar Association, was ap- 
pointed President pro tempore by the 
Supreme Court, and presided over the 
general assembly. 

Pursuant to the order of the court 
appointing Mr. Lundy as President pro 
tempore, he appointed a committee on 
arrangements, a committee on bar pub- 
lication, a nominating committee, a 
committee on rules, and a committee to 
draft a proposed constitution and by- 
laws. These committees were appointed 
for a tenure expiring with the adjourn- 
ment of the convention on Dec. 29. 


Preliminaries 

General Assembly was convened in 
the Civic Room, Biltmore Hotel, at nine 
o'clock a. m., Dec. 28, 1939, by the 
President pro tempore. Following a 
welcome address and response, the rules 
creating and controlling the Oklahoma 
Bar Association were explained to the 
assembly by Hon. Harris L. Danner, 


Justice of the Supreme Court of 
Oklahoma. 

A committee was appointed by the 
President pro tempore on organization, 
and to study the proposed constitution 
and by-laws, and to report back to the 
assembly. 

During the first day’s session, several 
resolutions were introduced, among 
which a resolution was adopted endors- 
ing Hon, Sam G. Bratton, Albuquerque, 
New Mexico, for Associate Justice of 
the Supreme Court of the United 
States. 

The remainder of the meeting of the 
first day was devoted to discussion of 
the continuance of the Oklahoma Bar 
Journal, and sectional meetings. 

Bar Journal to Be Continued 

The convention went on record as 
endorsing the publication of a Bar 
Journal, to be published on a monthly 
basis and to be supplemented each week 
with the opinions of the Supreme Court, 
orders and mandates, and the syllabi of 
the Criminal Court of Appeals, this 
publication to be forwarded to each 
member of the Association without ad- 
ditional cost. 

The annual banquet was held on Dec. 
28, with Lynn Adams of Oklahoma City 
as toastmaster. Addresses were made 
by Sen. Robert B. Harbison of Altus, 
on “The Organized Bar as a Profes- 
sional Necessity,” Hon. Don Emery of 
Bartlesville, on “The Bar and the 
Public,” and Hon. Marion J. Northcutt 
of Walters, on “Maintaining Profes- 
sional Ideals.” 


Two Plans Considered: Delegate 
Plan Adopted 

General assembly was reconvened at 
9 a. m., Dec. 29, at which time the 
assembly immediately resolved itself into 
a committee of the whole for the pur- 
pose of adopting a constitution and by- 
laws. There were two plans presented 
to the assembly. One provided for the 
election of officers, continuance of a 
Bar Journal, and the handling of routine 
business of the Bar by a general as- 
sembly with the aid of an executive 
committee. The other provided for a 
House of Delegates plan patterned after 
that of the American Bar Association. 
The House of Delegates plan was 
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adopted by the Association. It provides 
for one member for each county and 
an additional member for each addi- 
tional fifty members of the Association. 
Oklahoma and Tulsa counties, however, 
were limited to a maximum of ten 
members. 

The constitution and by-laws further 
provide for the publication of a Bar 
Journal such as that heretofore outlined, 
and for the election of an executive 
committee composed of one member 
from each Criminal Court of Appeals 
district, and the president and vice- 
president of the Association. The ex- 
ecutive committee was created for the 
purpose of conducting the business of 
the Association, other than disciplinary 
and admission matters, at all times ex- 
cept such time as the House of Dele- 
gates is in session 

The constitution and by-laws provide 
further for the election of a president 
and vice-president, the executive sec- 
retary-treasurer of the Oklahoma Bar 
Association being appointed by the 
executive council. 

A luncheon honoring the members of 
the Bar was given at noon on the 29th 
by the Chamber of Commerce, the prin- 
cipal speaker being Hon. Orel Busby, 
former member of the Supreme Court 
of Oklahoma, who chose as his subject. 
“The Relationship of the Layman and 
the Members of the Bar.” 


Officers Elected 

Subsequent to the adoption of the 
constitution and by-laws, the committee 
of the whole made its report and the 
general assembly reconvened for the 
purpose of electing officers. Hon. John 
Luttrell of Norman was elected presi- 
dent, and Hon. Hunter L. Johnson of 
Tulsa vice-president. 

Subsequent to the election of officers, 
Mr. Luttrell made a few brief remarks 
on the cooperation of members of the 
Bar for the betterment of the Associa- 
tion, after which the convention 
adjourned. 

Optimistic Feeling Prevails 

The feeling generally prevails among 
the lawyers that the plan adopted for 
the integration of the Bar of Oklahoma, 
together with the organization of the 
Association on Dec. 28 and 29, 1939, 
will raise the standards of the bar of 
Oklahoma, and every organization con- 
nected with the Association, including 
the Oklahoma Junior Bar Conference, 
is working and looking toward that end. 

Wm. G. Car ize, 
Executive Secretary. 
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News OF THE BarR ASSOCIATIONS 





Utah State Bar Has Successful Annual Meeting—Pres- 
ident Young Talks on War and the Lawyer—Judge Orie 
L. Phillips and Colorado State Bar President Kelly on 
Program—Senator King Discusses Bill of Rights—Com- 


mittees Active 


New Officers Elected— Junior Bar 


Section Meets 


\ ] 1TH one of the largest attendance 
records in its history, the Utah 
tate Bar held its ninth annual meet- 
Dec. 7, 8, and 9 at Salt Lake City. 
War and the Lawyer 

War was a primary ern not only 
President Leroy B. Young in his 
Hon. Orie 
States Circuit 


pening address, but al 
Phillips of the United 
ourt of Appeals, guest speaker at the 
riday morning sessio1 Mr. Young 
relation to the 
‘Today much 


velt on war and its 
nerican lawyer, saying 
the so-called civilized world is em- 
roiled in bloody conflict seeking by 
ethod to set- 
He ad- 


ed, “Such a policy can never settle 


is cruel and barbarous 1 
tle disputes between nations.” 


sputes because victory is not deter- 
ined by any standard of justice. Civil- 
ration has substituted a better method 
for settling disputes, calculated to bring 
ctory to the one who has justice o1 
is side irrespective of the strength of 
his adversary. We call it the admin- 
stration of justice. Its administration 

entrusted largely to judges and law- 
ers, men of our profession.” Judge 
Phillips, speaking on “The Lawyer's 
Place in Modern Society,” felt that 
totalitarianism would mean the liquida- 
tion of the lawyer, as you and I un 

derstand his functions, his duties, and 

is obligations in American society. He 
vould no longer be an instrumentality 

the safeguarding of the life, liberty, 
nd property of the citizen.” 

Following a luncheon meeting of the 
udicial council at which Judge Phillips 
poke, section meetings were held dur 
ig the balance of the afternoon on ad 

inistrative, commercial, criminal, in 
urance, and property 
Address on Bill of Rights 

\s a departure from previous bar 
mnventions, and with the avowed pur- 
pose of acquainting the public with the 
luties and functions of the Bar an 

open meeting was held Friday evening 
it which the guest speaker was Senator 
William H. King of Utah 
1udience of over thousand people 
Senator King, in an address on “Your 
Bill of Rights,” emphasized the neces- 
sity and importance of maintaining in- 
dividual freedom and rights. He also 


Before an 


vigorously assailed the growing tend- 


‘ncvy of administrati absolutism in 


rovern! 1ental ize! é nd predicted 





BURTON W. MUSSER 
President, Utah Bar Association 





that this will be checked at the next 
session of Congress by enactment of 
the “Logan bill,” whose purpose is to 
make the rulings of federal agencies 
the subject of judicial review. 

The opening address of the Satur- 
day morning session was given by Pro- 
fessor Milton D. Green of the Uni- 
versity of Utah, who spoke on the 
“Scope of Judicial Review of Adminis- 
trative Action.” Mr. Green refrained 
from taking any position in this contro- 
versial subject, and pointed out that 
generally speaking questions of law are 
reviewable and the controversy arises 
when the issue of judicial review of 
questions of fact comes into the picture. 
He also indicated constitutional minima 
beyond which the scope of judicial re- 
view may not be contracted, thereby 
furnishing some curb on the administra- 
tive agencies. 

Committees Report 

Following Mr. Green’s address, com- 
mittee reports were presented at the 
general session. Reports included those 
of the committees on American citizen- 
ship, unauthorized practice, legislation, 
bill of rights, session laws and statutes, 
cooperation with the American Law In- 
stitute, legal institutes, public relations, 
law lists and directories and selection 


of the judiciary. Following, luncheon 


meetings of the alumni associations and 
law fraternities were held, as well as 
the annual Utah Barristers’ Wives 
luncheon and business meeting. 

Colorado Bar President Speaks 

The opening address of the afternoon 
session was given by Mr. W. R. Kelly, 
President of the Colorado Bar Associa- 
tion. In discussing the responsibilities 
and rights of the legal profession, he 
stressed the need for constant improve- 
ment in training. He praised the law 
institutes, stating that they should be 
extended to the smaller communities, 
and urged members to take a more 
active part in their state and national 
association. He pointed out that it is 
through the organized bar that law- 
yers can best protect their professional 
interests, and expressed the opinion 
that the medical profession has done a 
more effective job in this respect than 
the lawyers. 

Splendid addresses were also given 
by Professor Fleming James, Jr., of 
the Yale Law school and acting dean 
of the University of Utah law school; 
Llewellyn O. Thomas, bar prosecutor, 
and Julian M. Bamberger, president of 
the Utah traffic safety council. 

“Logan Bill” Endorsed 

\ general session occupied the bal- 
ance of the afternoon. A resolution on 
the so-called Logan bill, as adopted, 
placed the Utah Bar on record as ap- 
proving the measure in all respects and 
particulars, commending Senator Wil- 
liam H. King and Representative Abe 
Murdock for advocating the legislation, 
and directing officers of the Bar to as- 
sist in such manner as they might deem 
proper to secure enactment of the law. 
A resolution protesting against activi- 
ties of the communist party was also 
adopted after an objectionable preamble 
in the original motion had been deleted. 

The Junior Bar Section held its an- 
nual meeting Thursday evening at the 
Hotel Utah, preceding the convention. 

New Officers 

Burton W. Musser of Salt Lake City 
was elected President for the coming 
year; Joseph E. Nelson of Spanish 
Fork, vice president, and Leland M. 
Cummings of Salt Lake City, secretary 
(reappointment ). 

Jesse R. Budge served as toastmaster 
for the final dinner Saturday night, at 
which D. A. Simmons of Houston, 
Texas, was the guest speaker. In dis- 
cussing “The Lawyer as the Universal 
Citizen” Mr. Simmons stressed the point 
that the responsibility of the legal pro- 
fession in America is to see that the 
laws are used to protect the rights and 
liberties of individual men and not to 
inflict vengeance on persons not attuned 
to those in power. 
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HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
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LAW BOOKS 
NEW and USED 


We carry a big stock of second-hand sets 
and text books. 


We have just received in stock a complete 
library consisting of all the National Reporters, 
including Federal, American Digest System, all 
complete to date and in fine second-hand buck- 
ram binding. and many Iatest text books. We 
would appreciate your inquiries. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





Nebraska State Bar Holds Fortieth Annual Meeting 


(Second Since Integration) 


HE 

Nebraska State Bar 
which was the second since integration 
of the bar on Jan. 1, 1938, was held on 
Dec. 27 and 28, 1939 at Hotel Fonten- 
elle in Omaha. Despite a sudden snow 
storm and near-zero temperatures which 
prevented many out-state members from 
making the trip to Omaha, the attend- 
ance was close to the all-time high rec- 
ord of the 1938 meeting. A total of 762 
were registered during the two-day ses- 
sion of which number 300 were from 
Omaha, 150 from Lincoln, and the bal- 
ance from the state at large. 

On Dec. 26, the day preceding the 
formal opening of the convention, sep- 
arate meetings were held by the 
County Attorneys’ Association, the 
County Judges’ Association, the Judi 
cial Council, and the Junior Bar Sec- 
tion. The plan of holding the meeting of 
the Junior Bar Section at a time which 
did not conflict with other convention 
activities was inaugurated this year and 
resulted in a marked increase in the at- 
tendance. More than 125 young lawyers 
were present for a program which in- 
cluded talks on ‘“Cross-examination 
Technique,” by James Mothersead of 
Scottsbluff; “What the Young Lawyer 
Can Do in Bar Work,” by Prof. 
Charles F. Bongardt of Omaha; “The 
Judicial Council,” by Judge Edward 
F. Carter of and ne ae 
Bar Activities,” by Miller 
Scottsbluff. 


The session on the morning 


Lincoln, 
Paul 


27 was opened with the 


fortieth annual meeting of the 
Association, 


Officers Elected 


President James M. Lanigan of Greeley. 
The balance of the morning was devot- 
ed to a discussion of the reports of 
standing committees. The principal 
speaker of the afternoon session was 
Morrison Shafroth of Denver, former 
general counsel for the Internal Rev- 
enue Bureau, whose subject was “Fed- 
eral Taxation.” 

The fortieth annual dinner was held 
on the evening of the first day with Gov- 
ernor R. L. Cochran, Frank D. Throop, 
Publisher of the Lincoln Star, Harvey 
Newbranch, Editor of the World-Her- 
ald, Gene Huse, Publisher of the Nor- 
folk News, and Mr. Shafroth as special 
guests of the association. Chief Justice 
Robert G. Simmons presented the guest 
speaker of the evening, Col. Frank 
Knox, publisher of the Chicago Daily 
News, whose address “After the War, 
What?” was a scholarly discussion of 
present international problems with 
particular emphasis upon the effect the 
European war is likely to have on 
America. 

The morning of the second day 
devoted to meetings of the various sec- 
tions. 

Speakers at the closing session were 
G. L. Patterson of Chicago, regional 
director thirteenth region National 
Labor Relations Board, whose topic 
“The Administration of the Na- 
tional Labor Relations Act,” and 
Charles A. Beardsley, President of the 
American Bar Association, who dis- 
cussed current professional problems 
nd, being a good salesman, did not 
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New and Used 
LAW BOOK 


Largest Stock of Sets & Text Books 
ist on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 


337 West Street Chicago, I 








USED LAW BOOKS 
National Reporter System, State Reports, U. 
Supreme Court Annotated Reports, 
pedias and 


Law 
cash at : teir rates. Write for circular of informatio 


Claitor’s Book Store 
Baton Rouge, 











FOR SALE 

“Long established law practice, includin 
excellent library and ofhce equipment i 
busy city upstate New York about 25,00 
population. An exceptional opportunty fe 
one desiring a good location. Owner willin 
act advisory capacity or permit use of nam 
for extended period of time because of peng 
ing matters.’ 

Address Box B, American Bar Associ 
tion Journal, 1140 North Dearborn Stree 
Chicago. 








omit a reference to the value of me 
bership in the American Bar Assoc 
tion. 

Officers for 1940 are President E. 
Chappell of Lincoln, Judge of the Di 
trict Court for the third judicial d 
trict; Vice-Presidents Rodney Dun 
of Fremont, Frank D. Williams of L 
coln, and V. E. Spittler of Omal 
member at large of Executive Coun 
George N. Mecham of Omaha. Jar 
G. Mothersead of Scottsbluff was § 
elected to the House of Delegates 
the American Bar Association. Geo 
1. Turner, Clerk of the Supreme Co 
is ex-officio Secretary and Treasure 

Georce H. Turne 





ON LEATHER BINDINGS) 


Protect your leather covered LAW 


BOOKS with LEXOL. It will 
greatly prolong the life of your 
bindings and keep them good 
looking and free from scuffing 
It's good for leather upholstery 
brief cases, and luggage. toc AN 
pint for only $1 will put 100 
book bindings in good shape. A 
gallon (8 pints) for $4 will 
treat 800 to 1000 volumes Ask 
your book store, or send direct to 


THE MARTIN DENNIS CoO. 
895 Summer Ave., Newark, N. J. 
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